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PREFACE. 


This book does not presume to be a complete and 
exhaustive exposition of the law of libel as it is 
illustrated and exemplified in the authoritative de- 
cisions of the Courts upon the several branches of that 
very complex subject. It aims simply at being a 
handy, practical, timely treatise on the law as affected 
and defined by the Acts of 1881 and 1888. While 
necessarily giving a general idea of the offence of 
libel, I endeavour, by reference to cases where the 
law has been found sufficient or defective, to show how 
far those intended measures of reform have gone in 
protecting or failing to protect the legitimate exercise 
of the rights of the Press, and how much yet remains 
to be done in the desirable direction of amendment — 
desirable as much in the interests of the public as of 
the Press itself. I have, therefore, after a brief but 
requisite notice of the general offences of libel and 
slandef, as contradistinguished, proceeded to deal with 
the various phases of the subject as they most naturally 
suggest themselves — phases into which almost all 
modern decisions insensibly divide themselves. As 
the work deals exclusively with libel, and nianily with 
that form of it which finds its way into the public 
papers, almost every defamatory act can be classified 
under some one of the several heads of the several 
chapters of this book as being either excesses of the 
privilege of legitimate public comment or as breaches 
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of the prerogative of privileged reports as these rights 
are defined and declared by the Acts of 1881 and 1888, 
which were the first legislative attempts to deal with 
these aspects of the general question. That a fair, 
honest, bond fide report of the proceedings of any public 
meeting should be absolutely protected has now at 
last come to be recognised, and the main purpose of 
recent enactments was to settle that matter beyond any 
possibility of doubt. The immunity thus sought to be 
imparted to fair reports has, however, been considerably 
imperilled by an untoward decision of the House of 
Lords in the case of McDougall v. Knight (5 T. L. 11. 421), 
which is of such considerable importance that I deem 
it right to give in full the grounds and reasons of that 
remarkable decision as contrasted with the more prudent 
reasons for a contrary view expressed in the reversed 
ruling in the same issue by the Court of Appeal. One 
cannot but feel that the present state of the law as 
declared by that final decision is so unsatisfactory as to 
call for immediate redress, and one cannot but ft'ol also 
that it was never contemplated that there should ever bo 
any question or doubt of thejprmd facie impartiality of 
a judge’s charge or the judgment of a Court. To 
constitute a mere reporter who attends to repo^'t such 
utterances, or the editor who revises them in the printing- 
office, judges of such matters, as is the effect of that 
decision, is to invest them with an aiithority and a 
responsibility they do not seek and are not qualified to 
discharge, while it casts an undeserved reflection upon 
judicial utterances which a long experience of their 
characteristic fairness does not warrant or justify. 
This is a defect which so imperatively suggests altera- 
tion as to need no argument to recommend the change 
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to the sense of the Legislature. Except for that 
deficiency the law as regulating the reports of public 
meetings held for a lawful purpose has at last been 
reduced to an intelligible and proper form, and in 
effecting this purpose the most useful function of the 
Press is safeguarded. 

As to the legitimate limits of public criticism, the 
principles now regulating and controlling that neces- 
sary exercise of the duty of publicists have had their 
latest authoritative exposition in the case of Merivale 
and Wife v. Carson (5 T. L. R.) which will be found 
as fully commented upon in these pages as its weight 
and importance justify. As was seen, however, by 
the decisions in the Em, and later in the Fall Mall 
Gazette^ cases, the law on the point seems to require 
some modification, and presses unduly hard on news- 
papers. 

The improvements in procedure and practice effected 
by the Act of last session merit attention, and must be 
regarded as necessary, proper, and useful changes. Any 
legislative attempt to prevent vexatious litigation i^ a 
gain to the public, and it seems strange how such 
admitted defects as are now cured by the salutary 
provisions respecting the consolidation of actions — the 
giving in as evidence of proofs of previous verdicts 
obtained in the same cause, and the wholesome reform 
brought about by the substitution of a judge’s order 
for the fiat of a public prosecutor obtainable on ex 
parte application, together with those other useful 
subsidiary changes made by the late Act — could remain 
so long encumbering the free and fair course of the law 
in libel actions. Those reforms are so recommendable 
as to suggest some wonder how the unsatisfactory 
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condition of affairs they have altered conld bo per- 
mitted so long to continue uncnred and unrcmcdied. 

The Begistration Law was one of the chief purposes 
of the Act of 1881 . It strove to do away with the old 
ouinbrous machinery of proving publication and owner- 
ship ; but, as I have endeavoured briefly to point out, 
it falls short of that end and contains two most serious 
defects. Indeed it is a question if these drawbacks do 
not render the measure entirely illnsory and nseless in 
these respects. Under its provisions any ad interim 
change in the proprietorship or incidents of the 
publication of a paper need not be registered, so that 
a print started any time between the August of every 
year, when the register is closed practically, to the 
following July when it is opened, cannot be forced to be 
registered, and the protection intended to bo afforded 
as against ephemeral publications or mushroom prints 
does not within that close time exist. Generally the 
evidence of registration in any case cannot therefore be 
accepted as the conclusive proof it was intended it 
should be, and a plaintiff will in case of doubt or 
dispute be forced back on the old proofs such as they 
are. This defect can be cured by making compulsory 
the notification to the registrar of any and^ every 
change in the proprietorship or publication of a news- 
paper whenever and howsoever such change taJccs idace. 
The omission to oblige newspaper companies as such 
to register under the Act cannot but be regarded as 
a cloficiGncy and a drawback which also requires to be 
lemedied. 

I have striven within a short compass to give some 
account of all the recent important libel actions wherein 
any i]n2)oriant princijdo was decided or any autliorita- 
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tive declaration of tlie law delivered. In selecting 
these test cases, I have endeavoured to give the most 
truly typical ones dealing with the various phases of 
this comprehensive subject. Every enunciation of a 
principle that I have reproduced is in the exact words of 
the judge who made it, and no statement will be found 
in this work without the previous warrant of judicial 
authority. 

The law of libel being a case-made law is thei 
outgrowth of public opinion, and every legislative! 
modification attempted has been to cure some admitted 
grievance, or to formulate the principle of a decision .1 
It is thus the product of the age evolved from the^, 
wants of society, and the shape and form it has taken/ 
are due to the varying phases of public opinion. 

I cannot dismiss the subject without a reference to 
the valuable help I derived from Mr. Blake-Odgers’ 
excellent work on “ Libel and Slander.’’ I have not in 
any degree trenched upon his province, and in fact 
most of this book will be found more a supplement to 
than a substitution of any existing work, as it concerns 
itself mainly with issues and decisions subseq[uent even 
to his latest edition. 

The Ciomplexity of the subject and the wide-reaching 
extent of the principles now understood as regulating 
the law must be my excuse for any defects which may 
be found in this work ; and the fact that it is, up to the 
date of its publication, the only book yet published 
dealing with the Act of 1888 exclusively, and largely 
with previous enactments bearing on the subject of 
newspaper libel, is perhaps the best plea in justification 
for what otherwise might seem for me a presumptuous 
undertaking, and perhaps a work of supererogation in 
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view of siicli admitted autliorities as Folkard’s Starkie 
and Odgers’ “Libel and Slander.” 

From my brethren of the Bar I confidently claim 
the indulgence they generonsly and characteristically 
extend to well-meaning work whenever they find it. 
They best understand the difficulties of the task I have 
undertaken, and can with that knowledge ai^preciate 
an honest effort to deal with the question. 

My friends and fellow workers of the Press may, I 
should venture to hope, find this hook of some utility. 
Should they do so to any extent, I sliall ho ahun- 
dantly compensated for the labour bestowed Tipon it. 


21 Great Charles Street, 
Mountjoy Square, Eublm. 


R(chaei) J. Kelly. 
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THE LAW O-F 

NEWSPAPEE LIBEL. 


CHAPTER I. 

WHAT IS A LIBEL ? THE SEVERAL KINDS OF LIBEL 

REMEDIES — GENERAL REMARKS UPON SOME LEADING 
CASES, AND UPON MALICE AND PRIVILEGE. 

“ It has been stated as a great defect that there is 
no law defining a libel or expounding what shall bo 
considered libellous. In no code, either formed by 
successive acts of legislation or composed at onco 
by speculative lawgivers, was ever such a definition 
attempted. The attempt would in ti'uth be vain ; 
the nature of the thing precludes all minute defini- 
tion.” Thus wrote an eminent jurist. Libel there- 
fore has not been statutably defined, and the law as it 
stands is the growthAnd outcome of judicial decisions — 
“ the problem ever suggesting itself and calling foi 
solution being to find the quantity of liberty and the 
species of restraint which will secure to the Press the 
greatest amount of free discussion consistent with the 
tranquillity of the community and the safety of private 
character.” Lord Brougham further adds a descrip^. 
tion I may well adopt: — “According to the principles 
now recognised, libel consists in publishing a written, 
printed, or painted composition tending to disturb tho 
public peace by vilifying the Government or other- 
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wise exciting tlie subjects to revolt, — w’-liieli may be 
termed a public or seditious libel, — or by traducing 
private character, which is commonly termed a private 
libel. The former class has mainly an historic 
interest in these countries, the Government coming to 
recognise with Cromwell that ‘it is not worth pre- 
serving if it cannot stand against paper shot.’ No 
just and lawful state seeks to hamper its press, as it 
trusts to truth and sense to prevail, as they always 
do.” 

A libeller, if proceeded against criminally, may be 
put on his trial by ea; officio information on motion of 
the Cro\yn ojBficers, or by indictment at the suit of the 
injured person. The tendency of recent decisions is to 
•force recourse for redress to be had to an action for 
damages by civil suit unless in extreme cases, for the 
theory of a prosecution is that the libel tends to 
endanger the public i^eace (per Coleridge, C.J., in 
Lonsdale v. Yates^ 3 T. L. E. 193). A criminal libel is 
punishable by fine and imprisonment. Formerly the 
pillory was imposed, and before the Kevolution heavy 
fines and long imprisonments, but in recent times never 
more than a year or two, according to the gravity of 
the offence, can bo given (see Seditious Libels, infra'). 

The civil remedy is however wliat chielly euneerns 
the puldic, and this may bo sought by the uggiieved 
party for anything defamatoiy published about liim, 
whether written, printed, or spoken, within certain 
limitations. As remarked, there is no exact h'gal 
definition of the ofi’enee of libel, and its meaning must 
tlieiefore be found by the jury, in every ease accord- 
ing to the ciicumstanees of that case. A jury are 
iJie sole and 2>i'oper arbiters. Still there have Iieen 
Very able cxtiositions of the law from the Leiicli, and 
a most ex2>hcit and satisfactory one is that of IJlack- 
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burn, L, J., in the case of tbe Capital (& Counties Banh v. 

App. Cas. 741), wbo tberein clearly describes 
wbat is a libel : “ It is,” says be, “ a written statement 
published without lawful justification or excuse, calcu- 
lated to convey to those to whom it is published an 
imputation on the plaintiffs injurious to them in their 
trade, or holding them up to hatred, contempt, or 
ridicule. Circumstances point and give effect to the 
statement, and the manner of publication and the 
things relative to which the words are published, and 
which the person publishing knew or ought to have 
known, would influence those to whom it was published 
in putting a meaning on the words, are all material in 
determining whether the writing is calculated to 
convey a libellous imputation or not.” 

Parke, B., in Parmiter v. Coupland (6 M. & W. 105) 
gave a definition of libel which is often referred to, 
describing it as “a publication without justification or 
lawful excuse which is calculated to injure the reputa-i 
tion of another by exposing him to hatred, contempt' 
or ridicule.” And in B. v. Holbrooh Oockburn, C.J., 
stated that “ a person libelled may pursue his remedy 
for damages or prefer an indictment, or by leave of the 
Crown a criminal information, or he may sue for 
damages and indict ” (14 Cox’s 0. 0.). 

It has been held that to constitute the offence the 
libel must be falsely and maliciously published. The 
very terms of the averment in an indictment plead 
such, in these words or others to the like effect, “ that 
the defendant falsely and maliciously published of A. B. 
a false, malicious, and defamatory libel,” and the aver- 
ment in an ordinary civil action is usually set out 
thus, “ that the defendant falsely and maliciously j)ub- 
lishod of, and conccrniiig the plaintiff, the words, &c.” 
“ Malice,” which the old jurists called the animus 
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injuriandi, and wliicli constitutes the gist and gravamen 
of the offence of libel, as will be seen further on, has 
been the subject of many authoritative definitions. 
Probably that of Bayley, J., in Bromage v. Prosser 
(4 B. & C. 247) is the best known. He describes 
“malice’’ as “meaning in common acceptation ill- 
will against a person, but in its legal sense as a 
wrongful act done intentionally without just cause or 
excuse.” Every libel is held to be published ma-| 
liciously unless justified or privileged, and further onl 
will be mentioned the circumstances and condition^ 
which impart to it immunity. Generally it may bd 
said that defamatory matter is when 

honestly communicated in answer to inquiries, or 
when affording information to those who have an 
interest in the information ; or when it is made in a 
court of justice, in Parliament, or in any other 
privileged place. A newspaper report is absolutely) 
privileged when it is a faithful representation and a| 
substantially correct account of what occurred in a; 
court of justice or at a public meeting held for a| 
lawful purpose, and upon a matter of public interest 
(sects. 3 and 4, Act 1888). And a comment is privileged, 
when upon a subject the writer has a right as a public 
j citizen to comment upon (see infra). It must be re- 
^ member cd that a writer qua writer has no givatcr 
bight or any higher privilege under this head tlian an 
ordinary citizen. 

To give a comidoto classification of what is judicially 
held to constitute a libel amid all the vaiied circum- 
staiicGs of public life is, needless to say, im])0SKible, 
but a few cbaractcrmtic instances will best illustrate 
it. Thus, a corporation may libel or bo libelled 
(Mviroiwlitau Omnibus Co. v. llawlcins 28 L. J. Ex. 20, 
4 11. & X. 87), or trustees may be libellctl, and, if so, 
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they may bring a joint action (Booth v. Briscoe, 
2 Q. B. D. 496; Manchester d Sheffield Bailway Co, 
Y. BrooJcs, 2 Ex. Eiv. 243; Appleton y. Chapelizod 
Paper Co., 45 L. J. Oh. 276), or a religions coin- 
mnnity may be libelled (B. y. Gathercole, 2 Lewin’s 
Crown Gases, 237), or even a dead man, if with intent 
to bring the living into contempt (B. v. Topliam, 
4 T. E. 1791; B. Y. Ensor, 3 T. L. E. 367). The 
words must in their nature be defamatory (Sheahan 
Y. Ahearne (9 Ir. E. 0. L. 45, reviewing a decision in 
Kelly V. Partington, 5 B. & Aid. 645). Since Fox’s Act 
(32 G-eo. 3, o. 9) the ultimate decision on the point 
whether the matter complained of is a libel or not 
is not a matter of law. In Maitland v. Bramioell 
(2 F. & F. 623) even the hona files of a defendant 
was left to the jury, and in Eastwood v. Holmes 
(1 F. & F. 347) they were asked to decide if there was 
express malice. In Chalmers v. Payne (3 T. E. 428) 
the judge left it to the jury to decide if the report was 
injurious to the plaintiff as averred. These are but a 
few illustrative cases in point out of a long line of 
decisions from Fox’s Act in 1792, when the jury first 
became the judges of the libel, in fact the censors of 
the press and guardians of the public liberties^ As 
seen in B. v. Francldin (17 State Trials, 667) before 
that time juries had only to decide on the mere fact of 
publication. As to the intention of a party who com- 
mits the offence, the presumption is that he knew and 
meant to do what ho did, and the only defence can 
be justification or privilege. In Littledale v. Ea^I of 
Lonsdale (2 11. Bl.) it was held that a party was not 
justified in committing an act injurious to another 
because he did not intend to do an injury, “ for where 
words are used and no justifiable cause is shown the 
law rightly presumes the existence of malice.” The 
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existence of a rumour to the same effect as tlie alle- 
gations in the libel is not admissible as a defence, nor 
is proof of particular acts of misconduct on the part 
of plaintiff, but general evidence of reputation may 
probably be given in mitigation of damages (^Scott v. 
■Sam^son^ 8 Q. B. D. 491). 

Starhie, speaking of a criminal libel against an 
individual, says that “it consists in publishing the 
defamatory matter set forth on the record in the sense 
attributed to it by the innuendoes with intention 
alleged in the indictment, namely to injure, vilify, and 
pi’ejudice the prosecutor and deprive him of his good 
name, and to bring him into public contempt, 
maliciously, without any legal justification or excuse.” 

Cookburn, C.J., thus describes the courses open to 
a person who is libelled : — “ He may j)ursue his remedy 
for damages or prefer an indictment or by leave of the 
Court a criminal information, or he may both sue for 
damages and indict (JR. v. Holbrook, 14 Cox’s 0. C.) 
For a prosecution under sect. 8 of the Act of 1888 (as 
repealing sect. 3 of the Act of 1881) there is now 
required the order of a judge in Chambers obtainable 
only on notice to the other side. It is usual to select 
the proprietor or publisher of the newspaper iu tlieso 
actious, as he is recognised and known, and Iiis name 
is found registered as such iu the Eegistor of News- 
papers, and a co]')y of this entry produced in court is 
receivable as evidence of such publication or owner- 
ship. An aggrieved person may, however, ])refor to 
deal with the actual libeller, and leave the innocent 
publisher alone. If so, ho can proceed against the 
writer if known, but if the communication is anony- 
mous, and ho demands the author’s name through his 
solicitoi, ho has no power of compelling a disclosure, 
and it has been held that a publisher or proprietor 
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cannot be compelled to dibclose the name of a corre- 
spondent, nor even to produce the original manuscript 
for the purpose of the identification of the handwriting, 
at least not before the delivery of the statement of claim. 
(Karte v. Cathemll and Others, 14 L. T. E. 802). See 
Lefroy v. Burnside (Ir. E. 4 0. L. 340) ; British and 
Foreign Contract Co. v. Wright (32 W* E. 4137) ; and 
Hennessy v. Wright (36 W. E. 879). 

With regard to a criminal libel before the 6 & 7 Viet. 
(Lord Cainpbeirs Act), it was not competent for a 
defendant to plead the truth of the defamatory state- 
ment, and all the jury could find was the mere fact of 
publication. Indeed, so ingrained was that principle 
in the law that it passed into a popular proverb, very 
much misunderstood in regard to its application, that 
“the greater the truth the greater the libel.” Now 
by the 6th sec. of that Act the truth of the libel can 
be pleaded in answer to an indictment (B. v. Newman,, 
1 E. & B. 573) and the defendant may further plead 
and prove that it was for tho public benefit that the 
said matter should be published. Evidence of these 
facts can then bo given. 

Tho fourth and fifth sections shew that the punish- 
ment is to vary according to the truth or falsehood of 
the libel, and sect. 7 enables a defendant to “ plead the 
act of another poison in justification and that the 
publication was made without his authority, consent 
or knowledge, and that it did not arise from want of 
due care or caution on his part.” By sect. 8 the defend- 
ant, if acquitted on a prosecution at the suit of a prose- 
cutor will be entitled to recover from him his costs. 

A criminal information will be granted in the 
Queen’s Bench Division whore tho libel is of a serious 
character, and is declared on oath to be fiilse (Cole 
on “Criminal Information,” 19) and the applicant is 
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understood to waive his right to bring any subsequent 
or other action, whether his application is granted or 
refused, unless the Court otherwise direct. 

As regards the interpretation of the meaning of 
libellous words, the Court will not construe them in 
a better sense than they ordinarily bear, but it will 
see if there is anything which by reasonable intend- 
ment conveys a defamatory imputation (Mawe v. Pigott, 
Ir. Ih 4 C. L. 64), which imputation must tend to bring 
the party into hatred, contempt, or ridicule (iUd., and 
Woodard v. Eoiosing, 2 M. & E. 74; Clement v. Chois, 
9 B. & C. 172). Even if a man previously told a 
ridiculous story about himself, he can take an action 
for its repetition or publication under other circum- 
stances (^Cooh V. Wa7'd, 6 Bing. 409). If the words are 
libellous in their ordinary acceptation and without aid 
of intrinsic circumstances are reasonably understood 
as defamatory, judgment cannot be arrested (Walcely 
V. Healy, 7 0. B. 591), nor where the words are 
general, and the jury applies the innuendoes to plaintiff 
(see cap. 11). 

Words not defamatory in their nature are not 
actionable unless special damage result (Shealuvi v. 
Ahearne, 9 Ir. E. C. L. 42) ; (Miller v. David, L. E. 

9 C. P. 118). Every untrue statement is actionable 

if followed by injurious results (Archibald v. Sicect, 
6 C. ds P.). Jt is no defence to say that one hoard the 
story from another (De Crespigny v. Wcllci^lcy, 6 Biiig.J ; 
nor that it was published by another ( v. Ainslie, 

10 Ex. 03) ; but it may be a matter in mitigation if the 
name is given up (Dennett v. Bennett, 6 C. cz P. 680 ), and 
in slander to mention the name of the informant may 
be pleaded in justification (Davis v. Leiois, 7 E. 17). 
AVlicre a person originates a slander and afterwards 
ix)p(‘ats it before a third party at the invitation of the 
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l')arty slandered that authority is no protection {Griffiths 
V. Lewis, 7 Q. B. 61). Where the plaintiff has two 
trades, and the slander is spoken or written concern- 
ing one of them he can recover on proof that he was of 
the trade referred to (Figgins v. Cogswell, 3 M. & S. 369). 
To charge an attorney with sharp practice (Beydell v. 
Jones, 4 M. & W. 446) ; a clergyman with passion 
(Walker v. JBrogden, 19 0. B. hf. S. 65) or with nn- 
seemly conduct in church (Kelly v. Tinling, L. E. 

1 Q. B. 699) ; or that he was obliged to perform 
penance (ihid.) ; or with dishonesty {Femberton v. Colls, 
10 Q. B. 461); or with incontinence if a heneficed 
clergyman (Qallwey v. Marshall, 9 Ex. 295) ; or a doctor 
with immorality (Ayre v. Craven, 4 N. & M. 220), or 
with non-qualiff cation (Collins v. Carnegie, 3 N. & M, 
703), or with unskilfulness (Long v. Chubb, 5 0. & P. 
55) ; an owner of race-horses, that he pulls them 
(Qremlle v. Chapman, D. & M. 533) ; or a bookseller 
with selling immoral books (Tahart v. Tipper, 1 Camp. 
358) are all actionable without proof of special damage 
if spoken, and in any event if written, the guiding and 
determining principle (2 Starkie N. P. Rep. 245-297 ; 
4 Esp. 191; 3 Bos. & P. 372; 3 Bing- 184) running 
through and regulating all these decisions being that 
if spoken of a person in connection with his trade, 
calling, or occupation, and as such are defamatory, 
they are libellous (5 B. & C. 50 ; 1 C. & J. 143 ; 

2 Ad. & Ell. 2 ; 5 M. & W. 249). One cannot, how- 
ever, libel a man engaged in an illegal occupation for 
any remarks on such (Runt v. Bell, 1 Bing. 1 , Yrisari 
V. Clement, 3 l>ing. 42). Words spoken in drunkenness 
arc not excusable, nor is such a protection in libel 
(Kendrick v. Hopkins, Carey, 93). To charge evil 
inclinations, ingratitude or evil principles is libellous 
(Prince v. Uoioe, 1 Bro. P. C. 64). It is no excuse to 
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plead ignorance of tlie contents of libel, but it may be 
put in mitigation that tbe name of tlie original slanderer 
was given np (Anon. 2 Atk.). 

Costs in all cases follow result of an action, with 
the exception in cases of libel, that in actions where 
the jury do not award more than forty shillings 
damages, the plaintiff shall not be entitled to more 
costs than damages. In an action for slander where 
some of the counts were for actionable words and 
others were not so, but special damage was laid for all, 
and the plaintiff had a verdict for 40s. on all counts, 
he was held entitled to full costs (Saville v. Jardine, 
2 H. Bl. 531). 8ee remarks on verdict, for nominal 
damages, infra. 

It may be possible to libel a dead man, and the 
principles which determine that offence are plain. In 
B. V. Ensor (3 T. L. E. 367) it was decided that a libel 
upon a dead person was not a criminal offence unless 
it can be clearly proved to have caused injury or 
annoyance to the living (E. v. Topliam, 4 T. E. 127). 
In B. V. Lahouchere (L. E. 12 Q. B. D. 320) an ex 
officio information was refused because the person 
libelled was dead. Coke (5 Eeports, 125) thus wrote 
of the offence ; “ Although the private man or magis- 
trate be dead at the time of the making uf the libel, 
yet it is punishable ; for in the one case it stirs up 
others of the same family, blood, ami society to 
revenge and break the peace ; in tlie other tlie libeller 
slanders and traduces the State, which dies not.” 
But in B. V. Toffiiam (4 East, 126) Lord Kenyon 
delivering judgment, it being a case of libelling Lord 
Cowper, deceased, said: “Now, to say in general 
that the conduct of a dead person can at no time be 
canvassed, to hold that even after ages are passed 
the Conduct of bad men cannot be contrasted with 
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tlie good, would l)e to exclude tHe most useful part 
of history, and therefore it must he allowed that 
such publications may he made fairly and honestly. 
But let this he done whenever it may, whether soon or 
late after the death of the party, if it be done with a 
malevolent purpose to vilify the memory of the de- 
ceased, and with a view to injure his posterity, as in 
E. V. Qritchley, it then comes within the rule stated 
hy Hawkins, “ that it is done with a design to break 
the peace, and then it becomes illegal.” Mr. Justice 
Stephen held in above cited case of E. v. Ensor that 
“the vilifying of the dead must be with a view to 
injuring posterity. The dead have no rights and can 
suffer no wrongs. The living alone can be subjects of 
legal protection, and the law of libel is intended to 
protect them, not against every writing, but against 
writings holding them up individually to hatred, con- 
tempt or ridicule.” In E. v. Topham (swyra) there was 
an arrest of judgment, as no intention to injure the 
family of the living was alleged, and that was a 
necessary averment in such an indictment. 
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CHAPTEE 11. 

SLANDER AS DISTINGUISHED FROM LIBEL. 

Under the general head of defamation, slander and 
libel are included, with the main distinguishing mark 
that the former is spoken, the latter written. In both 
cases the words must bemalicions ( Watldn v. Eall^ L. E. 
3 Q. B. 396; MacpJierson v. Daniels, 10 B. dr C. 272; 
Emsley y. FUmsoll, L. E. 8 C. P. ; Leyman y. Latimer and 
Others, 3 Ex. Div. 1 5) ; disparaging (^Sliealian v. Aliearne, 
9 Ir. E. C. L. 412 ; Mawe y. Pigotf, 4 Ir. E. C. L. 54, 
C. P. ; Dighy y. Thompson, 4 B. & A. 821) ; tending to de- 
grade a man or expose him to contempt, or prejudice his 
character or credit (Gray y. Gray, 34 L. J. C. P, 45) ; or 
causing a person to be shunned {F Anson y. Stuart, 1 
T, E. 748 ; Walker y. Brogden, 19 0. B. N. S. 165). In 
oral defamation, except in the excepted cases, damages 
mU'St be proved (Lynch v. Knight, 9 IL L. 0. 517; 
Vicars y, Wilcocks, 2 Sm. L. C. 534; Green y. Britton, 
2 0. J\I. & E. 171 ; Lumley v. Gye, 2 E. r>. 216). Ah 
to what constitutes actual damage (liohvi fs I't Ihherfs, 
33 Ij. J. Q. B. 249 ; Allsopp v. Alhopp, 5 H. t't; N. 534 ; 
Davies y. Solomon, L. E. 7 Q. B. 112 . Biding v. Smith, 
L. E. 1 Ex. Div. 91) are cases where immoral imputa- 
tions were held damaging. As in libel, the mere 
repeater of defamatory statements is responsible (Bnr- 
Jcins V. Scott, 1 IL & C. 153, Watldn y. Hall, L. E. 3 
Q. B. ; Maepherson y. Daniels, 10 B. d: 0. 203) except 
the originator authorised their repetitiun (KendilUm v. 
Malthy, Car. & M. 402), or they were in discharge of a 
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moral duty (Derry v. Sandley, 16 L. T. N. S., Q. B. 263 ; 
Ward V. Weelzs, 4 M. & S. 808). 

ArclilDold says (Crim, Cases, 801) : — “ Wherever an 
action will lie for verbal slander without laying special 
damage, an indictment will lie for the same words if 
reduced to writing and published; but the converse 
will not hold good, for an action or indictment may 
be maintained for words written, for which an action 
could not be maintained if they were merely spoken” 
(Thorley v. Lord Kelly, 4 Taunt. 355). 

The distinction between slander and libel is pretty 
clearly defined. By slander or spoken defamation the- 
law recognises anything in itself defamatory, followed 
by damages, or which charges a person with an indict- 
able offence, or which is said of him in connection with 
his calling, or which imputes to him a contagious 
disease excluding him from social intercourse. If 
grossly vituperative words be spoken, piovided they 
keep clear of these four classes of criminality, they are 
not actionable. A person may be called many oppro- 
brious names (Levison v. Stuart, 17 R. 748 ; Bell v. 
Stone, 1 Dos. & P. 331 : 2 IT. Bl. 221), abused with all 
the details, and there is no remedy by action ; yet if 
one is called a libeller, or xhe slightest indictable 
offence is impTitcd to him, he has his remedy. How- 
ever, if the least charge of any sort is "written and 
shewn to a third party, he has his redress. Seditious, 
blasphemous, or grossly immoral words may be prose- 
cuted criminally, though not reduced to writing and 
in fine, that which it w^uuld bo a libel to write against 
the Government it is sedition to speak. 

The distinctive difference maintained between libel 
and slander will bo found very intelligibly illustrated 
in the fullowdng leading cases and authoiities (Villiers 
V. Moiialetf, 2 Wils. 4U5 ; 5 Co. 120; SaoUle v. Jardine, 
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2 H. B. 532 ; Bac. Abr. Slander B. ; T Anson v. Stuart, 
1 T. E. 748 ; Bl. Co. by Christian, 125). 

The dividing line runs very far back in the law, as 
the remarkable cases of Stanho^pe v. BUgli (4 llep. 15) 
(where accusing a man of forswearing was not, but of 
perjury was actionable) Hext v. Yeomans {ibid.), Brkh- 
ley’s case (ihidS), Eaton v. Allen (ibid.), Benliam’s case, &c., 
and Bannister’s case, (25 Eliz.), where calling a man a 
bastard was actionable, as likely to lead to disherison ; 
Milton’s case (1 Eoll. 6159), and Gerard’s case (4 Eep. 8), 
where saying a man had got a lease of certain lands of 
which another was going to give a lease was actionable, 
because such was then an indictable offence. The fiction 
seems wrong, for a man’s character should have the same 
protection from oral as from written slander. “ Indeed,” 
says Best, J., in Be Grespigny v. Wellesley (5 Bing. 40G), 
“ no property is more valuable than a man’s reputation. 
If we reflect on the degree of suffering occasioned by 
loss of character and compare it with that occasioned 
by loss of property, the amount of the former injury 
far exceeds that of the latter.” Another mark of differ- 
entiation between the two offences is that there can bo 
no criminal prosecution for w'ords spoken, unless they 
are seditious, blas 2 :)hemous, grossly immoral, uttered of 
a magistrate in discharge of his duty, or are a eliallengo 
to fight, and that in fine there is no remedy for oral 
defamation (Arch bold), but a civil action for damages. 
As the two offences are so identified in their general 
2 }rincij)les, they must be generally considered together 
'with the necessary distinction as regards the writing 
or the speaking. There may be a libel other than 
a mere printing or writing — a chalk mark on a wall 
may be so {Mortimer v. McCallam, 6 M. & A\h oS), or 
burning a man’s effigy {Eyre v. Garliclc, 42 J. W GSj, 
or a caricature. A libel is iu fine anything 2 >nblished, 
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wlietlier on ^^arcliment, paper, stone, wood, slate, or 
other durable material, whether written, penned, pen- 
cilled, painted, cut, or otherwise represented. The 
varied niceties of meaning between, the two offences 
can be best understood by their contrast, and in all the 
examples given by all books the instances of the two 
are generally given together, as very often the differ- 
ence is artificial. 

By the Indian Code the offence of defamation is well! 
understood and defined with a precision and accuracy 
worthy of our imitation. By it “ whoever by words, 
either spoken or intended to be read, or by signs or by 
visible representations makes or publishes any imputa- 
tion concerning any person, intending to harm, or know- 
ing or having reason to believe that such imputation 
will harm, the reputation of such person, is said, except 
in cases hereinafter excepted, to defame that person,” 
And, further on, “No imputation is said to harm a 
person’s reputation unless that imputation, directly or 
indirectly in the estimation of others, lowers the moral 
or intellectual character of that person, or lowers the 
character of that person in respect of his caste or 
calling, or lowers the credit of that person or causes 
it to bo believed that the body of that person is in a 
loathsome state, or in a state generally considered as 
disgraceful.” The punishment may he two years’ im- 
prisonment, and the exceptions are given under head 
of “Public Comment” infra). 

“ At common law any one who reports or repeats de- 
famatory -words is as liable to pi'ocoedings for libel or 
slander as the man who invented the falsehood and set 
it in circulation,” for by repeating the tale a person is 
practically endorsing it, and it is often the repetition 
of the slander that does must injury. And it makes no 
difference to say “ you are informed of the matter ” or 
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“ have it on authority.” This is a usual excuse given 
in society newspapers, and by the propagators of social 
slander, but it is an illusory protection, and the only 
case where the mention of the informant or authority 
is available in justification is in mitigation of damages 
in slander actions. 

The remarks of Coleridge, C. J., in E. v. The World 
Newspajper (13 Cox’s 0. C. 307) may aptly be quoted in 
this connection : — “A man who chooses to pick up 
every malignant bit of scandal which floats upon the 
surface of the scandal-loving part of society is respon- 
sible for it. It may be done without any desire to 
injure any one in particular, that is, without a desire 
to injure one more than another, but if ho chooses to 
minister to the morbid taste of a certain portion of the 
public for scandal and slander, it is not enough to say 
that he hates no one in particular and has no design to 
injure anyone more than another. The purpose is to 
pick up anything by which to assail personal character 
merely because it is the taste of a certain portion of 
society.” 

An action may often be maintainable for words 
when written which might not lie if they woio spoken 
(Tliorley v. Lord Kerry, 4 Taunt. 385; Leicester v. 
Walter, 3 Camp. , De Cresjilg'ny v. Wellesley, supra ; 
Cook V. Wa7'd, 6 B.). Whore wuitings are actionable 
and libellous sec Dlghy v. Thompson (4 B. Sc; -Vd. 821 ), 
Fray v. Fray (34 L. J. (]h. 45), ILilre v. 

(9 B. & C. 64G). 

As regards the privilege extended to and the protec- 
tion afibrded certain slanderous coinniunications, tlio 
same principle rules as in libellous communications. 
All statements hand fide made in the 2)erformance of a 
duty, or with a fair reasonable piirjjose t)f ])rotocting 
tile interests ot the j^erson making them, oi to wiioin 
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they are made, are protected {Somerville y. SaivJdns, 
10 0. B. 63). 

Save these hroad distinctions in the actions the prin- 
ciples are the same in libel and slander, and will he 
best understood when the two are considered together. 

Galling a man a villain in a letter to a third party 
was held actionable, while it was not so if spoken (Bell 
V. Stone, 1 B. & P. 331). It is not so to call a person 
a gambler unless illegal gaming is meant {Forhes v. 
King, 2 L. J. Ex. 109) ; or a blackleg, without special 
damage {Barnett v. Allen, 3 H. & hf. 370) ; or a 
welcher” v. Bryant, 27 L. T. 491); or a 

swindler, unless in reference to his trade {Blade v. 
Hunt, 2 Ir. L. E. 10), but it is to call one a “ convicted 
felon ” {Leyman v. Latimer, 3 Ex. D. 352). A charge 
of immoral conduct, though not punishable by law-, is 
actionable {Ardibislio^ of Tuam v. Bobeson, 5 Bing. 17). 
Here the prelate was charged with trying to procure 
the perversion, by preferment, of the Eev. Tom Maguire 
(a famous Irish Catholic priest), by the Morning Post. 
Best, C.J., in this case said that to support an oral 
slander something criminal must be imputed, but in. 
a libel any tendency to bring a party into contempt 
or ridicule is actionable. Imputing unchastity to a 
Iwoman without special damage is not actionable 
{Bobertson v. Powell, 2 Selw. N. P. 1224; Boberts v. 
Boberts, 5 B. & S. 384). These typical cases, and others 
referred to incidentally, must suffice to illustrate the 
general principles guiding decisions as to what consti- 
tutes the offence of slander. 

A distinction to bo observed, however, between li])el 
and slander is that in libel damage is always implied 
by law, whereas all descriptions of slander are action- 
able, with the exceptions mentioned, only on proof 
of special damage. In the averment the special 

c 
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damage should be stated with sufficient particularity ; 
thus, where it is alleged that the defendant falsely and 
maliciously spoke and published of the plaintiif the 
words following, that is to say (mentioning the par- 
ticular words) the special damage should then be 
averred “whereby plaintiff lost his situation” as the 
case may be, &c. Where this need not be averred it is 
necessary to prove that (1) the plaintiff was charged 
with an offence punishable by law ; or (2) that ho 
suffered from some contagious disease or disorder 
excluding him from society; or (3) that the words 
were spoken in connection with his trade, office, 
calling, profession or avocation (Eiiclde v. EeipioMs, 
7 C. B. ISI. S. 114; Heming v. Poicer, 10 M. Ss W. 564; 
Edsall V. Bimell, 4 M. & Gr. 1090 ; Curtis v. Curtis, 
10 Bing. 447 ; Slowman v. Button, ih. 402 ; Tozier v. Mask- 
ford, 6 Ex. 539 ; Wadsworth y . Bentley, 23 L. J. Q. B. 3 ; 
Helsliam v. Blaclmood, 11 0. B. Ill ; Bloodworthy v. 
Gray, 7 M. & Gr. 334) ; all these refer to the first and 
second class. As to slander in connection with a man’s 
calling (3) (Sotithee v. Benny, 1 M. 196 ; Barnett v. 
Allen, 3 PI. & N. 370; Homer v. Taunton, 29 L. J. Ex. 
318; Broion Y. Smith, 13 C. B. 596; Bolin v. Steward, 
14 C. B. G03 ; Bellamy v. Bureh, 10 ]\L dc W. 5ii0 ; 
Griffiths V. Lewis, 7 Q. B. 01 ; Bohinson v. Marehant, 
7 Q. B. 018 ; Gallwey v. Marshall, 0 Ex. 204; 117/?;// v. 
Elston, 8 C. B. 142; Biwn v. Smith, 20 L. J. Ex. 125 ; 
Evans v. Harris, 1 11. dz N. 251 ; Evans v. Harlow, 5 
Q. B. G24 ; Ingram v. Lawson, 5 Bing. K. C. 00; All- 
sopp V. AUsogg), 29 L. J. Ex. 315; Tanniclije x. Moss, 
3 Car. & K. 83; James v. Brook, 10 L. J. (J. B. 11), 
These last-mentioned cases refer to slanderons words 
spoken of tradesmen, clergymen, drc., and where s])eeial 
(laniago naturally flows from the slander. Wliero 
wuuls arc spoken or written depreciating the value of 
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property and special damage ensues, they are also 
the subject of an action. 

In Lemon v. Simmons (57 L. J. Q. B. 260) a curious point 
arose. The plaintiff was accused of robbing his own 
wife, and the question was if that charge were action- 
able. It was admitted that, if the parties were living 
apart since the Married Women’s Property Act, such 
could take place, or if the husband took the money 
when about to leave or desert. The defence really was 
that the words did not therefore impute an indictable 
offence, and the jury found for plaintiff. Huddleston, 
B., on a motion for a new trial held for those reasons 
that the words were not actionable (4 T. L. R. 306). In 
Wenman v. Ash (13 C. B. 836), Maule, J., held that for 
the purpose of having the honour and feelings of a 
husband assailed and injured by acts done or communica- 
tions made the old doctrine of man and wife being 
considered one did not hold, and that they were separate 
entities. In Wennliak v. Morgan and Wife (20 Q. B. I). 
635), in an action for libel, the fact that the de- 
fendant disclosed the libel to his wife was held not to be 
evidence of publication, and in this case it was further 
ruled that maliciously defacing the written character 
of a servant by writing upon it disparaging statements 
is a case where plaintiff may recover substantial 
damages. Triimhull v. Oihhon (3 City Hall Recorder, 97) 
(an American case) was referred to by Huddleston, 
B., in Lemon v. Simmons. There the delivery of a 
libel to the wife was held not to be a publication. In 
Chamberlain v. B(»jd (11 (]. B. D. 407) certain defama- 
tory but not slanderous allegations were made by the 
defendant, in coiise(pieiico of which it was stated that 
plaintiff was rejected from the club to which he sought 
membership, but there the Court held that the state- 
ment of claim did not show sufficient grounds for an 
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action, for tlie “ words complained of were not action- 
able in themselves and disclosed no cause of action, and 
mtist be siip23orted by special damage, and the damage 
sustained was not pecuniary, was incapable of being 
measured in money, and was not the natural and ].)robable 
consequence of the woi'ds.” As before explained, words 
im23uting a criminal ojBfence are actionable without 
special damage, and it is not necessary to allege in 
the statement of claim that they impute an indictable 
offence (Wehh v. Beavan, 11 Q. B. D. 609). In 
V. Willcox (2 S. L. 0. 563) it was ruled that the words 
for which an action is maintainable must have in 
common sense and reason some connection with the 
damage said to have ensued from them, and it is not 
<mough that the unwarrantable caprice of some person 
has caused a damage to result from them which the 
S23eaker had no reason to a23prehend. In LijncJi v. 
Knight (9 H. L. 0.) an important principle was ruled. 
There the action was not maintainable, because the loss 
or special damage relied u23on was not “ the natural 
and probable consequence of the injury complained of,” 
that is, the S23eaking of the slanderous words. Yet in 
the case of the Societe FvfUKjnise dcs AsjjhaJfcs v. Iho'ycll 
(1 C. E. 563) the wrongful refusal of a third 2''artv to 
fulfil a contract was held to give a right to s]»ccial 
damage for slander if such reinsal were the i>robable 
eonsequonco of the utterance of tlio words. Yliero a 
woman living apart from her hiisl)and brouglit an 
action for slander for words not actionable per .sv-, and 
])leaded as S2jccial damage the loss of friends, credit 
and reputation, annoyance and an irieparablc ])reach 
])etwceii herself and her husband, the de]>rivation of 
income and of a home, the Court of A])])eal lield that 
these results Avere not matters of special damage to 
give a cause of action {Weldon v. Be Bathe, 54 L. J. 
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Q. B. 113 ; 33 W. B. 328). As a matter of practice, the 
case may be mentioned where particulars were required 
to be given of the persons who may have beard the 
slanderous words in a public room ; and where an order 
was made that the plaintiff must supply the “ best par- 
ticulars he can give of those present on the occasion ” 
{Williams v. Bamsdale, 36 W. R. 125). Order xix. r. 
4, deals with this matter of pleading {Bosselle v. 
Buchanan, 16 Q. B. D. 537). As to a discovery of 
particulars in libel actions Gouraud v. Fitzgerald (37 
W. E. 55), and Hennessy v. Wright may be profitably 
consulted. 

The Supreme Court of the United States in a most 
important judgment in the case of Pollard v. Lyons 
(8 Central Law Journal, 107) defined the law as 
affecting slander, and which cases of oral slander 
are to be held actionable. The Suprme Court held, 
and all English decisions justify and agree in holding 
the following ca.-es of slanderous utterance to be 
actionable : — 

Firstly — Words falsely spoken of a person which 
impute to the party the commission of some criminal 
offence involving moral turpitude for which the party 
if the charge be tried may be indicted. (This was pie- 
sumably framed in accord with the decision in Odger 
v. Turner, 6 Mod. 104). 

Secondly — Words falsely spoken of a party which 
impute that the party is infected with some contagious 
disease, whereof the charge, if true, would exclude the 
party from society. 

Tliirdly^ — •Defamatory words falsely spoken of a 
person which impute to tho party uufitnoss to perform 
the duties of on office or employment of profit, or want 
of integrity in tho discharge of the duties of such office 
or einplo^ment. 
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Fourthly — Defamatory words falsely spoken of a 
party, whicli prejudice sucii party in his or her pro- 
fession or trade. 

Fifthly — Defamatory words falsely spoken of a 
]person, which, though not in themselves actionable, 
may occasion special damage (^Clement v. ClioiSj 9 B. 
& C. 174). 

Defamatory statements made on a privileged occasion 
in the honest belief that they are true are protected 
whether such belief be reasonable or not. It was even 
held in the case of GlarJc v. Mohjneux (10 Cox’s C. C. 
14) by the Court of Appeal that the burden of proof 
was on plaintiff, and that the reasonableness or not of 
the belief was immaterial. 

As a matter of practice it may be here added that great 
care is necessary to ‘ prove all that is sot out in the 
pleadings. Thus where defendant was alleged to have 
spoken words of a jrerson as treasurer and collector of 
a society he was held bound to prove that ho was such 
treasurer and collector. Slanderous denunciations 
from the pulpit cairying with them loss of custom, 
situation or employment, are actionable if the truth of 
the statements cannot be proved {Galpin v. Fowler, 9 
Ex. 615; Barnabas v. Traunter, 1 Yin. Abr. bOG). In 
Bloodworthj v. Gray (7 M. & Gr. ,‘134) a contagious 
disease was attributed to a man and held actionable. 
Charges against a person in an office of trust as well as 
of emolument are offences, and if special damagn result 
from the utterance of the slanderous words redress -will 
lie {Payne Y. Beaumorris, 1 Lev. 218; Davies v. Solomon, 
L. R. 7 Q. B. 112). 


Seditious Slander. It has been decided in B. v. 
Burns (16 Cox s C. C. 35o, per Cave, J.) tliat an inten- 
tion to excite ill will between different classes of Her 
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Majesty^s subjects may be a seditious iutention. 
Whether or not it is so in any particular case must be 
decided by the jury after taking into consideration all 
the circumstances of the case. “Sedition embraces 
everything, whether by word, deed, or writing, which is 
calculated to disturb the tranquillity of the State and 
lead ignorant persons to subvert the Grovernment and 
laws of the empii’e.” Where in a prosecution for 
uttering seditious words with an intent to incite a riot it 
is proved that previously to the happening of a riot 
seditious words were spoken, it is for the jury to decide 
whether such rioting directly or indirectly was attri- 
butable to the seditious words proved to have been 
spoken. A meeting lawfully convened may become 
an unlawful meeting if during its course seditious 
words are spoken of such a nature as to produce a 
breach of the peace. And those who do anything to 
assist the speakers in producing upon the audience 
the natural effect of the words will be guilty of utter- 
ing seditious words as well as those who spoke the 
words. Seditious libels as contradistinguished from 
seditious slander, are publications tending to disturb 
the public peace by vilifying the Government or other- 
wise inciting the subjects to revolt or discontent. 

Slander of Title. A kind of slander which has 
to be noticed here is one peculiar to realty, and includes 
anything said likely to alfect the title of a person in 
some estate. This is only actionable when it is false 
and malicious, and these elements of criminality must 
be conclusively shown {Eater v. BaJcer, 3 C. 11. 831 ; 
Broolo V. Bawl, 4 Ex. 421 ; Bogers v. MacNamarra, 14 
0. B. 27, 2 Selw. N. P. ; Bignell v. Bmsard, 3 II, & N. 
217, where Channel, B., held that “ in slander a plaintiff 
may rely on proof of special damagoy. In libel special 



24 TEE LAW OF NEWSPAPER LIBEL. 


damage has no existence as a ground of action. This 
is an intermediate case — it is not slander of title, but 
there may be a case of libel of title {Carr v. DiicJceit, 
29 L. J. Ex. 468). 

In Hatchard v. Metge and others (3 T. L. K. 118) the 
question at issne was the use of the word “ Dehnonico ” 
as a brand for wine. Manisty J., left it to the jury, 
whether the publication of such a word was a libel not 
on the person who was dead, but on his business con- 
tinued by plaintiff, “In law a publication iujurious 
to a man’s trade or character was a libel.” If it was 
a libel (he asked the jury), was it maliciously published, 
the law presuming that what was calculated to injure 
a man’s business was pimd facie malicious, and it was 
for defendant to call evidence to rebut the presump- 
tion. Absence of actual malice in fact was not suffi- 
cient. The jury found for plaintiff. Odgers in Libel 
and Slander, p. 137, thus describes the offence in the 
following passage, quoted with merited approval by 
Day, J., in Eatchard v. Metge (sn^pra and 18 Q. B. D. 77 1^ : 
“ But wholly apart from these cases there is a branch 
of the law generally known by the inappropriate but 
convenient name, slander of title, which permits an 
action to be brought against any one who maliciously 
decries the plaintiff’s goods or some thing belonging 
to him, and thereby produces special damage to the 
plaintiff. This is obviously no part of the law of 
defamation, for the plaintiff’s reputation remains un- 
injured. It is really an action on the case for mali- 
ciously acting in such a way as to iiitiict htss upon 
the plaintiff. All the preceding rules dispensing with 
proofs of malice and special damage are tlieiefort' in- 
applicable to cases of this kind. Here, as in all other 
actions on tho case, there must ho at dammm et injuria. 
The injuua consists in the unlawful words maliciously 
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spoken, and the damnum is the consequent money loss 
to tlie public.” This rery clearly explains tbe prin- 
ciple, altbongb since tlie remote statute of Edw. 3, 
tbe consistent course of practice in tbe Courts esta- 
blishes tbe principle that a civil action dies with tbe 
death of tbe person libelled, while an injury to a trade 
does not affect tbe question of survivorship. In 
Wotlieri^;poon v. Came (L. E. 5 H. L. 508) it was ruled 
that in order to entitle a manufacturer to an injunction 
to protect bis trade mark it was not necessary to shew 
any wrongful intention on part of tbe person against 
whom tbe injunction was brought, and in Twy cross v* 
Grant (4 0. P. B. 40) it was held that, wherever a breach 
of conti'act or a toit bad been committed in tbe lifetime 
of tbe testator, bis executor is entitled to maintain 
an action if it is shewn upon the face of proceedings 
that an injury had accrued to tbe personal estate. “ A 
claim in respect of a libel in tbe way of bis trade does 
not survive, but, assuming tbe statement is calculated 
to bring a plaintiff’s trade mark into disrepute so as to 
damage bis property, tbe executor may succeed in esta- 
blishing a cause of action in respect of which he can 
recover.” 
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CHAPTER III. 

THE LEGAL MEANING OF LIBELLOUS WORDS. 

Beyond wliat has been said it may he added that the 
meaning attachable to libellous words is their ordinary 
popular signification as understood by those w^'ho read 
them or to whom they are addressed. This is a well- 
recognised principle. There can be no fanciful mean- 
ings, no strained interpretations, and in determining 
this the jury exercises its most important function. 
Thus, where initial letters were only used (2 Atk. 
469), or asterisks were employed to point out a man, it 
was held no defence that he was not properly described 
if those who read the paper knew who was meant 
(Bourhe v. Warre7i, 2 0. & P-37). No libel will lie 
unless the ordinary reader understands the ^vord8 in 
a defamatory sense (Mulligan v. Cole, L. R. 10 Q. B. 
549). Sometimes words may ho defamatory in a 
secondary sense ; hut where words arc not slanderous 
in their primary sense, hut are so in tln'ir secondary 
sense, there must he evidence of facts making 
them so (^Muel v. Tatncll, 43 L. T. 507). It is not 
what the libeller means in his own mind, but what 
meaning the words convey, that has to he considered 
(Bead v. Amhridge, G C. & P. 308) ; whether tlie words 
taken as a whole are actionable is the true test (Shqdei/ 
V. Todhuntcr, 7 0. & S. 680). Express malice is only 
inquired into when the occasion is justified ( lloapvr v. 
Truscott, 2 Scott, 672). Of course, a repetition of a 
defamatory statement is actionable (Watlhi v. Hall, 
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L. E. 3 Q. B. 396), and it is no justification that the 
rumour existed (Hid.), Where the intermediate utterer 
of a slander is privileged owing to the relations exist- 
ing or for other canse, the original utterer is liable 
(Derry v. Handley, 16 L. T. 263) ; not unless the 
original statement was defamatory (DarJdns v. Scott, 

1 BT. & C. 153). Words conveying mere suspicion are 
not actionable (Simmonds v. Mitchell, 6 App. Cases, 156) ; 
nor words imputing crime unless it is a crime liable to 
punishment (Holt v. Scholefield, 6 T. E. 691), and all 
slanderous words must be understood by the Court in 
the sense the rest of the world ordinarily understands 
them (Woolnoth -v. Meadows, 5 East, 463). If the words 
impute a crime they are actionable, though they may 
not describe it in technical but in popular terms 
(Colman v. Godwin, 3 Doug. 90); they are not action- 
able if they charge a mere breach of trust (Thompson v. 
Bernard, 1 Camp. 48), or of-contract ((Christie v. Cowell, 
Peake 4) ; where charging a transportable act they 
are of course libellous (Curtis v. Curtis, 4 M. <fe S. 
337); or where calling a man a returned convict, even 
not imputing further sentence ((Fowler v. Dowdney, 

2 M. & Eob. 119). Words are actionable according 
to the sense they are understood by those to whom 
they are addressed (Hanldnson v. JBilhy, 16 M. & W. 
442 ; Daines v. Hartley, 3 Ex. 200). Saying a man is 
guilty after verdict of acquittal is actionable (Peake v. 
Oldham, Cowp. 275 ; Ford v. Primrose, 5 D. & R. 287) ; 
or charging theft or robbery (Penfold v. Westcote, 3 
B. & P. N. E. 338 ; Beavor v. Hides, 2 Wils. 30 ; Hanltisson 
V. Bilhy, 2 0. & S. 440 ; Slowman v. Dutton, 10 Bing. 
402) ; where the charge is clear and specific (Tomlinson 
V. Brittlehank, 4 B. & Ad. 630j. 

All depends upun whether mere abusive words are 
used or a felony is charged (Sihley v. Tomlins, 4 Tyr. 90). 
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The malice, circumstances, and occasion of speaking 
are all matters for the jury (Fadmore v. Laurence^ 
3 P. & D. 209 ; Kelly v. Partington, 2 N. & M. 400). 
In JDuhe of Brunswick y. Harmar (12 Q. B. 185) 
Campbell, O.J., held that a witness could not be asked 
what he understood by a word, that this was for the 
jury to determine. 

The principle guiding the law was clearly laid down 
in the Irish Court of Appeal in the case of Clanrkarde 
and Joyce, where it was held that the true test of 
the libel was the meaning attached to it by those to 
whom it was addressed. In that case the Court of 
Appeal (Dec. 21st, 1888) unanimously set asiiie the 
verdict for plaintiff in the Exchequer Court. The 
Master of the Polls in his judgment said that the 
principle of the law was that “ the words should be not 
only defamatory but must be understood as such by 
those to whom they were published. It had been 
stated by an eminent judge that “the slander and 
damage must consist in the apprehension of the 
hearers. This was a short but weighty statetucnt of 
the law. As to the publication there was the clearest 
proof of it. In his opinion the plaintiff had failed to 
prove that the letter to the Times had come tt> the 
knowledge of any person to whose mind it would have 
presented a defamatory sense, different from its 
ordinary innocent meaning ” {Law Times, Dec. 1 S8S ). 

If libellous words point to and refer to no person in 
particular it becomes a question of evidence if and how 
far the plaintiff was pointed at, and it is for the jury to 
decide if he were really meant at all (Merry weather v. 
Turner, 19 L. J. C. P. 10; O'Donnell v. Walter, see 
infra). AVliere, for instance, a class is referred to and 
lil lolled, it must be left to jury to del ermine if an 
individual as such is separately referred to and dis- 
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tingnislied (Le Fauu v. Mal-oinson, 1 H. L. 0. 687). It 
must always appear conclusively to tlie Court that the 
words in the declaration are clearly capable of bearing 
the defamatory meaning assigned to them, and if so it 
is for jury to say how far they affect the person seeking 
redress {Solomon v. Laioson, 8 Q. B. 826 ; JSemings v. 
Gasson and Homer v. Taunton, 5 H. <fe N. 663). Where 
words are susceptible of a harmless meaning it is incum- 
bent on plaintiff to shew their harmful sense {Brooim 
V. Oosden, 1 C. P. 728 ; Williams v. Gardiner, 1 M. & W. 
246). An insensible, strained and repugnant meaning 
attributed to words may be rejected as surplusage, and 
all words and meanings not manifestly libellous {Harvey 
V. French, 1 Or. & M. 11 ; Bnbei'tsv. Cambden, 9 East, 92). 
Where the meaning is double or equivocal its application 
to plaintiff must be shewn {Williams v. Stott, 1 C- & M. 
675 ; Smith v. Carey, 3 Camp. 461 ; Vellers v. Till, 

4 B. & C. 655 ; Waheley v. Healey, 7 C. B. 605 ; Ba- 
honeau v. Farrell, 15 C. B. 360; Greville v. Chapman, 

5 Q. B. 731, in all of which cases the juries were the 
sole judges of the meaning of the words). In Hoare 
V. Silverloch (12 Q. B. 624) it was held that where the 
meaning is at all doubtful or obscure the words are not 
actionable. As regards the context of an article or in 
slander the whole conversation, it has been held that 
the jury must consider the whole matter and not 
disjointed, disconnected parts without the qualifying 
or restrictive ])ortions of the article or conversation 
which cither followed or preceded, and which might 
not iinprol)ably alter the whole signification of the 
excerpted passages {Shijjleyy, Todhunter, 7 C. & P. 680). 
In Kelly v. Partington (5 B. & Ad. 651) Patterson, J., 
held that words were not actionable unless in their 
nature defamatory, and it did not follow that because 
a servant was disinhsed by liis master that such was 
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tli6 resultant damage of the comrannication made. “ To 
make the speaking of words wrongful they must be in 
their nature defamatory.” Addison speaking on the 
matter in his admirable book on Torts, says (p, 823), 
“ The ordinary popular sense of the writing, language, 
or words is to be taken to be the meaning the pi inter, 
publisher or speaker had, but a foundation may be laid 
for shewing another and a different meaning. Some^ 
thing may have previously passed which gives a 
peculiar character or meaning to some expression, and 
some word which popularly or ordinarily is used in 
one sense may from something that has gone before 
have a meaning different from its usual one. When, 
therefore, it is wished to get rid of the ordinary mean- 
ing the witness must be asked if there is anything 
to prevent these words conveying the meaning they 
ordinarily would convey, and if evidence is given and 
a foundation laid for it then the further question may 
be put, What do the jury understand by it ? ” Xt was 
ruled in Dames v. Sartley (3 Ex. 205) that it must 
first be shewn that a word has acquired a certain 
peculiar accepted meaning, and then a witness may be 
asked if he understood it in that sense as applied to 
plaintiff. Thus the word “ lame duck ” would be 
libellous if applied to a member of the Stock Exchange, 
as it has acquired a certain defamatory meaning 
(Bay'nett v, Allen, 3 H. & N. 381). In Cook v. Hughes 
(Ey. & M. 115) the defendant was held entitled to have 
the whole article read, and in Pearce v. Ornshy (1 M. & 
Eob. 456) the judge ruled that the whole conversation 
should be lepeated so that the jury might draw their own 
conclusions as to how far the plaintiff was understood 
to be libelled or slandered. In H. v. Wattsoii (2 T. E. 
206) Euller, C.J., left it to the jury to read tlio libel 
and see what they as common-sense men understood by 
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it, and the same course was adopted in Woolnoth and 
Meadows (5 East, 463) by an equally eminent authority ; 
and, in Eoberts v. Cambden (9 East, 93) Ellenborough, 
C. J., said that the words are not to be construed by the 
Court in a better sense to that in which the rest of the 
world understands them, and that where words are sus- 
ceptible of two meanings the jury was to decide which 
meaning was meant, and in forming that opinion should 
be guided by the impression which the words were 
calculated to make upon hearers or readers. After the 
verdict the words will be taken to have been used in 
their worst sense. As regards the effect of words used, 
words of mere suspicion or opinion are not actionable 
(Hodgson v. Scarlett, 1 B. & Aid. 243), nor is a bond fide 
opinion (Amann^. Lamm, 8 0. B. N. S. 597), and where 
words are spoken of a person in connection with some 
confidential office to charge with mere incompetency 
and not want of integiity is not libellous. 

The case of O'Donnell v. Walter and another illustrates 
this principle. This was before the Queen’s Bench 
Division in July, 1888. The alleged libel were certain 
references in a notorious pamphlet called “ Parnellism 
and Crime,” which defendants pleaded did not directly 
point to plaintiff, that no imputations were made upon 
him directly or indirectly, and that he was not respon- 
sibly connected with and knew nothing of the organisa- 
tion spoken of. A verdict was entered for the defendants 
with costs, on the ground that no one could understand 
the plaintifi' as being libellously referred to in the book. 

It often hai^pens during the course of a trial that 
the meaning of certain disputed passages may be best 
understood and interpreted by a reference to the 
context, or frequently, in the case of newspapers, by a 
looking back upon previous numbers of the same 
journal. It is a disputable point how far such are 
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admissible, and no general rule can be laid down. In 
tbe only reported case where the question arose there 
was a division of the Irish Court on the point. 

In Bolton v. O’Brien (16 L. R. Ir. 97) several libels 
were published of the plaintiff in the defendant’s 
journal United Ireland. At the trial, other passages 
besides those containing the libels complained of in the 
paper were shown to witnesses. The defendant having 
obtained a conditional order for a new trial, it was held 
by May, O.J., that other passages in the same news- 
paper might be adduced in evidence to illustrate the 
meaning of the passages charged to be libellous, but 
it was held by O’Brien, J., that other publications of 
defendant, whether precedent, contemporaneous, or 
subsequent, were not admissible in evidence on the 
question of the sense of the libel unless directly 
referred to and in that way made virtually part of the 
libel complained of, and that they were only admissible 
in proof of malice or deliberation, or upon the question 
of damages. 

In an unreported case of Stolces v. The Freeman’s 
Journal Co., tried at the Belfast March Assizes of 1889, 
the plaintiff, a Resident Magistrate, sued defendants for 
damages for alleging in their report of a speech that 
he was an “ invincible magistrate.” The meaning he 
put upon the words and which the jury upheld was, 
not that he was an unconquerable magistrate, but that 
he was a member of or associated with a murderous 
society of that name that did not actually exist — a 
very strained interpretation indeed, un wan anted by 
any possible supposition or colour of plausibility. For 
that one word so interpreted by the jury the paper 
was cast in 250/. damages. 

In E. V. Most (13 Cox’s C. C,), where the defendant 
wrote and published an article in a newspaper called 
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the Freiheit^ which was sold to the ptihlic and also 
circulated among subscribers, the jury after reading 
the article in question found that it was intended and 
did encourage, and was an endeavour to persuade 
persons to murder foreign potentates, and that such 
encouragement and endeavour to persuade was the 
natural and reasonable effect of the writing. The 
defendant was held guilty of a misdemeanour within 
sect. 4 of the 24 & 25 Yict. o. 100, which provides that 
all persons who shall conspire, confederate or agree to 
murder any person, or who shall solicit, encourage and 
persuade or endeavour to persuade, &c., shall be guilty 
of a misdemeanour. Herr Most was sentenced to 
imprisonment accordingly. 

In a demurrer motion before the Irish Queen’s Bench 
Division (Morris, O.J., Harrison, Johnson, Holmes, JJ., 
being present), in the case of 3Irs. Mary Harringfoit 
V. Cork Constitution and Kerry Post, for an alleged libel 
(the words charging her with inducing a man to go to 
gaol rather than give sureties for good behaviour), the 
Court reviewed the oft quoted case of Mawe v. Piggvft 
{supra), where the plaintiff sought damages for an 
article in the Irishman charging him with helping tlu‘ 
cause of order and law, and it was averred such a 
charge was defamatory and brought him into patriotic 
disrepute — the reverse of the present case — and in 
which it was held on demurrer allowed that the words 
were not reasonably capable of a libellous interpreta- 
tion. In the case of Mrs. Harrington a doubt arose as 
to the meaning of the words, and the Court held it was 
for the jury ultimately to decide the meaning atlacdi- 
able to them, not for the Court at that stage ; but such 
an issue as to the sufficiency of the woids was pioperly 
raisable upon demuirer as upon arrest of judgment. 
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CHAPTEE IV. 

MALICE — LIMITATIONS OF ACTIONS — SPECIAL DAMAGE — 
PDEFIOU3 DEPUTATION — EESTRAINT BY INJUNCTION — 
CONTPIMPT OP COURT. 

Malice is a word in its legal sense liard accurately to 
define, yet it is tlie determining element in libel actions. 
Erom ordinary colloquial use it has been adapted into 
legal phraseology with a good deal of its original 
vagueness about it, yet it has now received a pretty 
definite legal meaning. Its ordinary dictionary signi- 
fication is, according to Johnson, (1) badness of design ; 
deliberate mischief ; (2) ill-intention to any one : desire 
of hurting — while Webster defines it as : “ extreme 
enmity of heart or malevolence ; a disposition to injure 
othei's without cause fiom mere personal gratification 
or from a spirit of revenge ; unprovoked malignity or 
|jpito.” According to M. Littre, malice in Eronch is 
inclination a mal faire.” But these give no indica- 
tion of its use in law. Malice in reference to murder 
means an intention to cause the death, or a knowledge 
of the probable results of the act, but in regard to libel 
malice means no more than “ the intentional publica- 
lioii of a defamatory statement, not excused on certain 
grounds, as, for instance (in certain cases), b}’- the truth 
(d‘ the matter published, or, in certain other cases, by 
an honest belief in the truth of the matter published.” 

A very good proof of malice and a disproof of any 
allegation as to the publication being made through 
]riudvertencc is the previous continued publication of 
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the matter complained of, or a habit of systematic' 
libelling of the plaintiff, and the nearer these publica- 
tions are to the date of the actual libel the more weighty 
they are (per Parke, B., in Barrett r. Long, 3 PL L. 0. 
395 ; Brine v. Bazalgette, 3 Ex. 692 ; Gil]gin v. Foioler, 
9 Ex. 915 ; Sampson v. Bohinson, 12 Q. B. 511 ; Cooh v. 
Wildes, 5 El. & Bl. 328 ; Gamfield v. Bird, 3 C. & K. 56). 
“ Matters occurring after action brought may be given 
in evidence to enhance the damages, as showing the 
malice of the original publication, just as a repetition of 
the same or a similar libel may be ” (per Pollock, C.B., 
Barhy v. Ouseley, 1 H. & N. 9). Where the circumstances 
under which a particular communication is made are 
consistent with the presence or absence of malice, it 
will be incumbent upon the plaintiff to prove malice 
in order that he may successfully sue for libel, and 
where the circumstances do not present any justifiable 
occasion it is not privileged — Maule, J., in Wenman 
V. Ash (13 C. B. 846). The law permits the inference 
of malice to be rebutted by proof of circumstances 
showing piivilege, but it can be rebutted by evidence 
of express malice. The rule, says Campbell, O.J. in 
Taylor v. Hawkins (16 Q. B. 321), is that, if the occa- 
sion be such as repels the presumption of malice, the 
communication is privileged, and the plaintiff must 
then, if he can, give evidence of malice. If he adduces 
no such evidence, it is the office of the judge to say 
there is no question for the jury and to direct a non- 
suit or a verdict for the defendant.” 

In the cases of Somerville v. Hawkins (10 C. P. 583, 
20 L. J. 131) and Taylor v. Haiokins (su^ra and 20 L. J, 
Q. B. 313), the principle was laid down that if there 
was no evidence of malice the judge ought not to leave 
any question to the jury. Pdiese clearly determine the 
general principles. 

D 2 
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Caiiip“bell, C.J., in Ferguson v. Earl of Kinnoull 
(9 01. & F. 321) held malice to be not mere personal 
spite bnt a conscious violation of the law, and was a 
matter for inquiry (^Hooper v. Truscott, 2 Bing. N. S. 457; 
Watkin y. Hall^ L. E. 3 Q. B. 396 ; Sigill v. Mavle^ 
L. E. 4 Ex. 236). 

In slander of title malice must be proved ( Wren v. 
Weild, L. E. 4 Q. B. 730). When a statement is not 
made on a lawful occasion to rebut the presumption of 
malice the law will conclude the act to be malicious 
(IBaylis V. Laurence, 11 A. & E. 920; O'Brien v. Clement, 
15 M. & W. 43). 

Further illustrations of the principle will be found 
treated of in the chapter on privileged communications 
and the law regulating the same. In all these matters 
the question of malice is an essential element. 

Limitation. All actions for slander must be com- 
menced two years after the cause of action arose, and 
all actions for libel wdthin six years after the libel. In 
slander that results in damages the period is to run 
from the date of the damage and not of the slander 
(Saunders v. Edioards, 1 Sid. 95). 

Special Damage. Where special damage is alleged 
it must, as a matter of course, bo proved, and rebutting 
evidence may be given to the contrary CW'ijatt v. Gore, 
Holt, N. P. 299, and Harrison v. Pearce, ibid.). As 
to the question of the previous reputation of a plaintiff 
being a matter for consideration in mitigation of 
damages, in Jones v. Stevens (11 Price’s Eoports), there 
was judgment that evidence of the evil reputation of 
the plaintiff was not admissible to mitigate damages, 
but in Scott V. Samjgson (8 Q. B. D. 491) it was held by 
Cave, J., that the damage which a man has sus- 
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tained mnst depend on the estimation in which he is 
previously held. To enable the jury to estimate the 
probable quantum of injury sustained, a knowledge of 
the party’s previous character is not only material but 
absolutely essential. To deny this would, as wrote 
Starkie in his notes on Evidence^ be to decide that a 
man of the worst character is entitled to the same 
measure of damages as is one of unsullied and un- 
blemished reputation. The view of Cave, J., was up- 
held by Coleridge, C.J., in Wood v. Cox (4 T. L. E. 654), 
who thought it a sound and sensible rule. In the case 
of Duplany v. Davis (3 T. L. E. 185), before Coleridge, 
C.J., and special jury, an action was brought by an 
actor (formerly a waiter) against an editor for state- 
ments calculated to injure him in his new profession. 
The defence pleaded was the statutory defence under 
Lord Campbell’s Act that it was published without 
actual malice, and that an apology had been inserted. 
A sum of lOZ. was paid into Court, the matter was left 
to jury, and lOOZ. damages awarded. 

Previous Reputation. It was often disputed, as a 
matter of practice, whether evidence of character could 
be given in a libel action, but the point was clearly 
decided in Wood v. Durham (22 Q. B. D. 304). The 
plaintiff was a professional jockey, and sued to recover 
damages for a libel charging him with unfairly and 
dishonestly riding the horses of a particular stable. 
The defendant pleaded justification, and afterwards 
applied to amend his defence by additional allegation 
that at the date of the publication the plaintiff' was 
commonly reputed to have been in the habit of unfairly 
and dishonestly riding horses in races so as to prevent 
them from winning.” Held, that as general evidence 
of the plaintiff’s bad reputation (if admissible) could 
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02 ily be given in reduction of damages and not in 
answer to the action, the paragraph did not contain a 
statement of material fact on which the defendant 
relied for his defence within the meaning of Order xjx. 
r. 4, as a ground of defence which must be raised under 
Order xix., r. 5, but was a denial or defence as to damages 
claimed or their amount within the meaning of Order 
XXII. r. 4, and therefore ought not to be pleaded, and 
leave to amend must be refused. In Scott v. Sampson 
(S Q. B. D. 491) the defendant was allowed to give 
general evidence of reputation for the purpose of 
shewing that the plaintiff did not bear such a 
character as would suffer by the publication of the 
libel. Here the plaintiff had endeavoured to extort 
money by a threat of publishing defamatory state- 
ments concerning a deceased actress, and the Court 
held that evidence of rumours before the publication of 
the libel to the effect that the plaintiff had committed 
the offences charged in it, and evidence of particular 
facts and offences tending to shew the misconduct of 
the plaintiff as a critic could only be admitted in 
reduction of damages and assuming them to be material 
that they were not improperly rejected as they were 
not referred to in the pleading as required by Order 
XIX., 224. And in Leicester v. Walter (2 Camp. 251), 
where in assessing damages, reports had been pro^’6d 
as showing that the damages that could bo brought 
could only be trifling. In Knoxhull v. Fuller (Peake 
Add. Cases, 129) also facts and circumstances amount- 
ing to suspicion but not to actual proof were allowed 
to be proved in mitigation of damages. In Garner v. 
3Ierle (not reported) Lord Ellenborough permitted 
defendant to prove rumours in mitigation of damages. 
And according to Le Bensaude y. Co7iservatlve Newspaper 
Co. (3 T. L. 11. 539), it does not follow that because 
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a man has a tainted reputation he may not recover 
damages for a libel upon it. 

Restraint by Injunction. The Court of Chancery 
will always exercise its power to restrain the continued 
publication of a libel (Clarice v. Fireeman^ 11 Beav. 112). 
Where a rival publisher advertises a w<jrk to lead the 
public to believe it is another booh, the Court will 
intervene (Seely v. Fisher^ 11 Sim. 551), but will not to 
prevent the publication of a disparaging advertisement 
(ibid.). The Court has no power to restrain a libel 
injurious to a trade (Thomas t. Williams, 14- Ch. D. 864) ; 
but in Thorley Food Go. v. Massam (6 Ch. D. 582) and 
Hinriclcs v. JBerndes (W. N. 1878) a libel of that 
ohai'acter was restrained. Nor can it interfere with a 
libel injurious to a property (Prudential Assura7icc Co. v. 
Knott, L. E. 10 Ch. 142 ; Kammersmitli Shat mg Binh Co. 
V. Dublin Skating Minlc Go., I. E. 10 Eq. 235). It 
can restrain the defamatory circular of a solicitor to 
the shareholders of a company (Quartz Hill Gold Co. v. 
Beall, C. A. 20 Ch. B, 501), but never unless the state- 
ments are untrue. Nor are they actionable unless 
express malice is proved, but it wdll resti’ain untrue 
statements however injurious (Hill v. Hurt Davis, 
31 W. K. 22 ; 21 Ch. D. 798). It can restrain a libel- 
lous advertisement and impose a fine for any damages 
caused by the publication (Kerr v. Gandy, 3 T. L. lb 7 0). 

If a statement of claim contain charges injurious to a 
defendant, and the plaintiff circuLito copies among 
parties not interested in hearing the information, the 
Court can restrain the further publication {Bowden v. 
Bussell, 40 L. J. Ch. 414). It is extremely injudicious 
to refer to and coinmeiit upon a case at liearing, and 
the Court very properly visits such interference witli 
severity wheiiover it is brought before its notice. 
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Lord Hatlierley, in Tickhorne v. MostT/n, reported in 
tlie note to Daw v. Eleij (L, R. 1 Eq. p. 55), determined 
this, and in Golding v. Morel Bros., Colhett S Sons, 
before Gbancery Division (4 T. L. R. 198), Kay, J., 
said he always nnderstood the result of the authorities 
to be that any publication in a newspaper pending the 
trial of an action which might tend to prejudice the 
fair trial of the suit either by creating a bias in the 
public mind or in the mind of anybody, or by influenc- 
ing a witness who might be called in support of one or 
the other side, w>as beyond the limits within which the 
Court confined those w’ho commented on matters which 
were the subject of pending proceedings and could be 
dealt with. In Seton on Decrees, vol. i. p. 264, a form 
of injunction which can be granted in such a case is 
given. 

In Hermann Loog v. Bean (26 Ch. Div. 306) it was 
decided that the Court had power to restrain a person 
from inahing slanderous statements, written or oral, 
which were calculated to injure the business of another, 
but mere depreciatory criticism, not being false and 
malicious, by one tradesman on the goods of another 
is not actionable {Young v, Marne, 3 B. & S. 364; 
Harman v- Delaney, 2 Ni. 898 ; Evans v. Harloio, 5 Q. B. 
624, and Western Counties Go. v. Laives, L. R. 9 Ex. 2 IS). 
Very often an attem})t is made to restrain the publi- 
cation of letters sent to a person. This involves a 
collateral issue as to the ownership of such letters. 
The case of the Earl of Lytton v. Swan, SonnejiscJiein <£• Co. 
(decided by V.-C. Bacon in 1883) settled the point, 
and is one of importance to coiTospondonhs. Tliere 
(re])oiled in T. L. R. 41) it was held, following the 
])riiici[)le of law laid down in JPojjo v. Curl {2 Atk. 342), 
and TJtouqmm v. Stanlioi)e (Ambler, 737j, that the 
pioporty of the letters remained in those to whom 
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they were sent, but that the writer of them had that 
kind of interest in them that he had a right to restrain 
the publication of their contents. The right of publi- 
cation was based on the principle only that if the 
letters contained materials which made it necessary 
for the sender to use them for his own justification or 
for the vindication of his character from any charge 
then their contents might be published. An injunction 
was granted, restraining the publication of the letters 
in question which were letters written by the late 
Lord Lytton to his wife and sought to be published by 
her authority, but hhe was so restrained on the 
application of the son of the deceased. 

The power of the Court to grant an interlocutory 
injunction to restrain the publication of libellous 
matter injurious to a plaintiff rests on well-recognised 
principles. Kekewich, J., held, in the case of Liver- 
pool Household Stores Association v. Egerton Smith & Co, 
and Lovell (4 T. L. E. 28), that it was competent 
to the Court to grant an interlocutory injunction in 
cases of libel and slander ; but there was “ this distinc- 
tion in such actions, that the issue at the trial came 
before a jury and not the Court, and it was therel’ore 
incumbent on the Court to be very cautious in making 
an ad interim order, which might possibly influence 
the verdict at the trial as being a judicial opinion upon 
its merits.” He refm^ed to grant the particular motion, 
but gave costs. The questionable matter was letters 
reflecting on the solvency of the Company. Cotton, L. J., 
on appeal in same case, followed the rule laid down 
in Coidson v. Coulson (S T. L. E. 847;, which should 
in his opinion guide such decisions. It was this, 
that “ to justify the Court in granting an interim 
injunction it must come to a decision upon the 
question of libel or no libel before the jury decided 
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whether it was a libel or not,* therefore the jurisdiction 
was of a delicate nature. It ought only to be exeicised 
in the clearest cases, where any jury would say that 
the matter complained of was libellous, and that where 
if the jury did not so find the Court would set aside 
the Terdict as unreasonable.” It would be dangerous 
to grant an interlocutory injunction unless the Court 
could lay down a line as to what would be libellous, 
and it would be very undesirable to restrain the fair 
discussion in a newspaper of a matter of public interest, 
such as the prospectus of a public company. In Hill 
V. Hart Davis (21 Ch. D. 798) there was an existing 
document before the Court which was pioved to 
contain incorrect statements, and an injunction was 
granted by Kay, J., with reference to that document. 
In Hermann Loog v. Bean (26 Ch. D. 306) the defend- 
ant had been in service of plaintiff, and he was only 
restrained from making injurious representations to 
the plaintiff’s customers. Lopes, L.J., in the appeal 
on the above-cited case of Liverpool Household, dc. v. 
Egerton Smith d Go,, stated that it was clear that 
since the Judicature Act the Court had and would 
exercise the power of restraining the publication of 
libellous and slanderous matter which was immediately 
calculated to injure the property or trade of the person 
against whom it was directed. It was not in that case 
absolutely clear that the jury would hold it was ji libel, 
and therefore the Court below was right in refusing 
the order (4 T. L. R. 96). 

Another recent case of William Tiirnour Thomas 
Boulett (commonly called Viscount Hinton) v. Chaito d 
Windus and Edward Wal/o7'd (4 T. L. It. 96), illuhtrates 
the guiding piinciple in those actions. Ilore an 
attempt was made to restrain the publication, in a l)ook 
called the “ County Families,” of a certain statement 
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reflecting on the legitimacy of the plaintiff, and so 
alleged to be libellous. The Court followed the decision 
in Quartz Hill Gold Co, y. Beale (20 Ch. D. 501), to the 
effect that, though the Conrt undoubtedly had juris- 
diction to grant an interlocutory application to 
restrain the publication of an alleged libel, yet such 
power would be exercised very carefully, and would 
not in general be exercised at all unless the applicant 
satisfied the Court that the statements in document 
were untrue. This decision was appealed against, and 
on the trial of the appeal the judgment was upheld — ■ 
Cotton, L.J. holding that, though the jurisdiction of 
Court to grant an injunction was undoubted, it should 
only be exercised with great caution where the Court 
was satisfied the jury ought to or would find that 
there was a libel ” (4 T. L. B. 142). 

Cases of an analogous kind often arise where under 
the Copyright Act a person seeks to restrain 
another from publishing matter protected and copy- 
righted by him. In Cajpe and others v. The Devon d 
Exeter Constitutional News][)aj[)er Co., the plaintiffs sought 
to restrain the defendants from publishing in their news- 
papers certain particulars respecting judgments, bills 
of sale, <fec,, and which were originally published in 
three newspapers owned by plaintiffs, jointly and 
severally, and joined for purposes of the action 
(principally Stuhhs’s Gazette and two other separate 
publications), and all three of w^hich were duly 
registered under the Copyright Act of 1842 as serial 
publications, but were issued only to subscribers. 
The proprietors were not registered under the News- 
paper Libel and Begistration Act of 1881. Defendant 
relied on this among other pleas and also that the 
information sought to bo protected was a mere copy of 
public returns. North, J., in his judgment incidentally 
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referred to the fact, as to whether there co'uld he a 
copyright in a newspaper. In Cox v. Land and Water 
Go. (L. E. 9 Eq. 392) Yioe-Chancellor Bacon ruled that 
a newspaper was not within the Copyright Act, bnt 
in Walter v. Howe (17 Ch. D. 708) the late Master of 
the Bolls held the contrary view, and was of opinion 
that a newspaper was within the Act, and required 
registration. [Sect. 19 of the Act provides that “ the 
proprietor of the copyright of such a work should be 
entitled to all the benefits of registration on entering 
in the book of registry the title of such encyclopasdia, 
review, periodical, or other work published in a 
series of books or parts, the time of publication of the 
first volume, number or part itself, and the name and 
place of abode of the proprietor thereof, and the 
publisher thereof when such publisher shall not be 
the proprietor thereof.”] Objection was taken that 
the date of the first number of the copyrighted paper 
and the date of its registry did not con espond, and 
that the number registered was not therefore the 
first number; but this was overruled on the ground 
that it was for defendant to prove it was not the first 
number. It was also })leaded that the proprietoi s, not 
being registered under Act of 1881, could not sue, but 
it was held that it was the duty of the publisher 
under that Act to register, and that the proprietors 
were not to be deprived of their rights by reason of the 
default or neglect of their publisher. Finally a 
perpetual injunction was granted, restraining the 
defendants from publishing such information as was 
contained in these three papers (5 T. L. E. 231). On 
appeal Cotton, L.J., affirming the decision granting 
a perpetual injunction, followed the lines laid down 
in Walter v. Howe {supra') that the proprietor of a, 
newspaper should register his newsiiaper, and was 
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not required to register tire particular work in wkiok 
he had copyright. The case of Jeffreys v. Boosey 
(4 H. L. C. 992) was referred to, but Lord St. Leonards 
there ruled that a copyright could not be divided by 
assignment in such a way as to limit it to certain 
localities. Lindley, L.J., concurred with Lord Justice 
Cotton, and remarked that the compilation was not a 
mere copy from public documents but a work of 
sufficient originality to claim protection, and had some 
brain work bestowed on it (5 T. L. E. 255). 

The law regarding rights in titles of books is not 
as satisfactory or as clear as it might be. Although 
there is no copyright in titles, it is open to the author 
of a twopenny pamphlet of very limited circulation 
and of no literary value to apply for an injunction 
against the publication of a work that has cost: its 
publisher hundreds of pounds to produce, on the 
ground of infringement of trade mark. The oppor- 
tunity thus afforded of levying blackmail is not 
neglected. (See Scrutton on Copyright, pp. 30 and 173.) 

In the unrepoited case of Brown J’ Maxwell v. Scott,^ 
decided in tlio Queen’s Bench Division on 12 Jan., 
1888, a very peculiar motion was made. It was there 
sought to restrain the parties in a pending libel suit 
from discussing at a public meeting, to the prejudice 
of the case pending, any matters connected with the 
alleged libel. The two parties were drapers resident 
in Taunton, and the paper the Credit Drapers' Gazette,^ 
was charged with the offence. A meeting of the 
Drapers’ Association was about to be hold, and it was 
supposed Scott, the defendant, might move a resolu- 
tion condemnatory of conduct of the litigants, and it 
was sought to restrain him from moving any such 
resolution or entering into any such discussion. Mr. 
Odgers, who appeared in the case, stated he had plenty 
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of antliority for the application, bnt it was shown on 
the other side that such discussion was not probable, 
as it was not contemplated by the programme of pro- 
ceedings of meeting. Manisty J., (who with Grantham, 
J., heard the case) observed that if the defendant did 
make the pending action a theme for any discussion 
he would be liable to seiious consequences ; but, 
reserving the question of costs until the trial of libel 
action, the Court did not think a sufficiently strong case 
for an injunction had been made out. 

In Sayward & Co. v. Sayward & Sons (34 Ch. D. 198), 
where the defendants published a circular reflecting 
upon the plaintiffs, and misrepresenting the effect of a 
judgment obtained to restrain them from trading under 
the same name, it was held that the circular contained 
an untrue statement of the judgment, that it was a libel 
injurious to plaintiffs and published maliciously, and an 
injunction was granted restraining further publication ; 
but as there was no evidence of damage beyond the 
plaintiffs’ affidavit that the circular was calculated to 
injure them, and as action was not brought till three 
months after the circular came under their notice, only 
51. damages were awarded. 

In case of Stanley v. Troup (Cli. Div.) before North, J., 
defendant was restrained from publishing until six 
months after the official account any account of the 
Stanley Expedition (T. L. Ih July 1889, p. 635). 


Contempt of Court — what constitutes it and now 

IT IS TREATED. 

The Courts very properly visit any attempts on 
the piart of newspapers or writers to influence or pre- 
judicallj^ criticise pending proceedings, and view's with 
disfavour editorial comments upon any matter nn- 
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determined (^In re Ledger, Dallas v. Ledger, 52 J. P. 
328). 

Oiiitty, J., in the case of the Metropolitan Music Sail 
Co. T. Lahe and others (which was an effort to commit 
the editor and printer of the Financial News for con- 
tempt of Court for publishing an article said to be 
calculated to interfere with the free course of justice), 
decided to refuse the motion as not being a bond fide one, 
and because the publication was not likely to influence 
the decision of the Court. The learned judge took 
occasion to review the doctrine of scien^r-, a^nd as to 
whether and how far a person might be held guilty of 
contempt of Court in commenting upon a pending case, 
whether he knew the case was so pending or not. “ If 
what was published reflected upon the applicant, and 
was calculated to operate prejudicially to his action, he 
was entitled to come into Court and say whether what 
was said was or was not true and interfered with his 
rights as a litigant, and to sue protection of the Court. 
Of course, if it were a mere libel, he would be entitled to 
his remedy in another way.” In the case before him, 
the learned judge ruled, however, that the article was 
not open to that objection, and it would be a strained 
interpretation of the law to hold that it could affect the 
applicant’s rights before a jury (5 T. L. R.). 

In Brodribb v. Brodrihh (56 L. J. 672), the de- 
fendant after the service of a citation upon him as 
co-respondent in a divorce suit, forthwith caused to 
be inserted in the local newspaper an identical com- 
munication denying the statements in the petition, 
and offering a reward for information concerning 
them. Such action was held to be a contempt of 
Court. And where on the hearing of a petition one 
solicitor characteristically called another abusive names 
and spoke slanderous words of his conduct in connec- 
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tion witli proceedings, and even sliook his fist at him, 
such conduct and language were held an interference 
with the administration of justice and a contempt of 
Court for which the judge had power to commit {In re 
Johnson, 20 Q. B. D. 68 ; Ex pa7’te Wilton, 1 Dowe, N. S. 
805, discussed). A writ of attachment was issued 
against a defendant in a divorce suit for causing an 
advertisement to appear calculated to prejudice the 
petitioner’s case. This was a notice seeking informa- 
tion of the hirth of a child “ probably not registered ” 
(Butler V. Butler, 13 P. D. 73, 57 L. J. P. 16). From 
these typical cases it is evident that the Courts very 
properly exercise a strict and jealous control over any 
attempts at criticising or commenting upon pending 
proceedings, and this is a power no lover of free and 
impartial justice would ever wish to see curtailed, 
restricted or out down. 

Mr. F. H. Fisher, B.L., Middle Temple, sends the 
editor the following note of a case decided May 
20, 1889, in the Queen’s Bench Division : — The case 
of Bunt V. Clculce, In re O’AIalley, the ])ul)li.sher of 
The Star newspaper, in the Queen’s Bench Division, 
is of interest to newspaper proprietors and editors. 
A paragraph had been inserted in The Star expand- 
ing an entry in the Cause List, and it was alleged 
that this constituted a contempt of Court. The 
paragraph was headed ‘ To Investors and Others,’ 
and concluded tlius : ‘ Mourners over the IMoldacot 
fiasco arc likely to hear a little inside histoiy of the 
business.’ The tendency to gag the Pi ess sliown in 
recent decisions seemed to favour the idea that such a 
motion would succeed, but wo aio glad to iind Mr. 
Justice Mathew reiuaiking that ‘he could not divest 
himself of the im})iession that the court on this oeca- 
bioii had been made the victim of a practical joke.’ 
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As Mr. Justice Grantliam concurred, the application 
was dismissed with costs. Nevertheless, The Star will 
have had to pay something considerable for vindicating 
the liberty of the Press, as every one who has been 
into Court knows but too well.” As will be seen by 
the report of the case appearing in appendix, this 
ruling was practically reversed on appeal — the Court 
of Appeal holding that such remarks were repre- 
hensible. 

These cases will fairly illustrate the principle regu- 
lating such actions. In the Plate Co. v. Farqizharson 
(17 Ch. D. E.) the Court of Appeal upheld the dis- 
missal of an action of a similar character, the Master 
of the Eolls holding that such motions ought to be 
discouraged : as “ unless the publication really interferes 
with the course of justice the Courts ought not t(j 
interfere,” In re Cheltenham Mailioay Co., a publication 
concerning a joending case was held a contempt ; and 
in Paw V. Eley (7 L. E. Ex.) and Tichhorne v. Mostyn 
(7 L. E. Ex.) a similar ruling was adopted where also 
remarks were made in a newspaper calculated to pre- 
judice the trial. In an unreportod case of P. v. Gray, 
the late Mr. E. Dwyer Gray, M.P., was sentenced by 
Lawson, J., in 1882, to hue and imprisonment for 
publishing in ihe Freeman’ s Jour7ial a letter commenting 
upon the misconduct of a jury in a caj^ital offence, 
although the facts commented upon were undisputed. 
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CHAPTER V. 

WHAT IS FAIR COMIVIENT ? 

A MATTER of considerable importance arising out of tlie 
Libel Act relates to the question of wliat remarks are 
entitled to tbe privilege of exemption tinder tlie 
immunity recognised as “ fair comment.” This is a 
limit very difficult to determine, and no liard-and-fast 
line can be laid down. The tendency of judicial deci> 
sions and of the verdicts of juries who are the ultimate 
judges of the question seems to recognise that a writer 
is entitled to comment upon all ])ublic questions and 
the conduct of public men as such, so long as his com- 
ments are fair, honest, and written witli a duo regard 
to what truth, decency and justice dictate. 

Mr. Justice Stephen in Ins Draft Digest defines the 
doctrine of fair comment in tlie following words, which 
are expressive of the priiieijile which shouhl regu- 
late that very delicate dogma of journalistic rights : — 

“ A fair comment is a comment which is either true 
or which if false expresses the real opinion of its 
author (as to the existence of a matter of fiict or other- 
wise J, such opinion having been formed with !i reason- 
able degiee of caie and on reasonable grounds ” (^Digest, 
art. 247, p. 180). 

Tliis definition applies to cither civil or criminal 
libels, and accurately represents the tendency and 
pi iiici[ile of judicial decisions upon this point. It has 
lieeii hcOd that a fair and honest discussion of or com- 
ment upon a matter of puldic interest is in point of 
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law protected unless evidence of malice is siiown 
(Senwoocl v. ECarrison, L. E. 7 0. P. 606). In the 
most recent case before the English Courts of Merimle 
and Wife v. Carson, first tried in Queen’s Bench Division 
before Field, J. and a special jury, the law of public 
criticism was fully expounded. A play entitled the 
Wliiphand was the subject matter of the editorial re- 
marks, there being an imputation as to the originality 
and morality of the piece. There was no question’ 
of privilege raised, and it was held by the judge 
that many circumstances might justify or excuse a 
writing, which without such justification would be 
libellous. “It might be true, it might be false, and 
yet excusable, that is where published under privilege; 
and, thirdly, “ it might be excused by the right of any 
person in this country, a very just and wholesome’ 
right to express his honest opinion upon the conduct of 
anj’’ other person in his public character.” There waM> 
no peculiarity in the position of a newspaper writer. 
He (the judge) and those he was addressing possessed 
the right etiually. It was the function of news-; 
papers to collect information upon matters of public: 
concern, and to comment upon publie occurrences,: 
and nothing in his Lordship’s opinion was so con-^ 
ducive to the formation of sound public opinion upon* 
morality and eveiy other question as the honest ex- 
pression of opinion by public writers, so long as it 
was done temperately and honestly. “ But, if it des- 
cended to private malice or unfounded imputation, it’ 
was an interference with jorivate rights. The question 
for the jurj^ to decide was whether it -was a fair, mode- 
rate, and honest criticism. It need not be sound or 
correct, or such as they themselves would write, 
“and a mere exaggeration was not libellous.” The 
construction to be put upon the words was thus left to 
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tlie jury, and a verdict for a sMlling damages returned. 
This able exposition of the law was subsequently up- 
held in the Court of Appeal, when the same question 
and same case were reviewed (see infra). There it 
was held that if the comment were “ fair,” and that 
was the only matter to be left to the jury, it was no libel, 
while as regards a report if it is fairly accurate it was 
privileged, and, being such, to rebut the privilege express 
malice must be proved. This case fairly represents 
the distinction between reports and comments. 

The protection extended by the Indian Penal Code 
to writers and speakers shews us that the English law 
has yet much to learn in the desirable direction of 
liberality. There we find protected (1) imputations 
both true, and such that their publication is for the 
public good ; (2) opinions as to the public conduct 
of public servants ; (3) imputations on the conduct of 
any person as to public questions; (4) criticisms 
made in good faith on legal proceedings, and the 
conduct of those concerned in them ; (5) criticisms 
on public performances or matters submitted to public 
criticism; (6) answers by an inferior to a superior; 

(7) accusations made to a superior in good faith; 

(8) imputations made in good faith for the protec- 
tion of the character of the defamer ; (9) cautions 
given in good faith to a party interested for his pro- 
tection or the public good.” The late Liberal Lord 
Chancellor, Lord Ilerschell, in an able judgment said : 
“ There is no doubt that the public acts of a public 
man may lawfully be made the subject of fair comment 
or criticism, not only by the Press but by all members 
(.)f the public. But the distinction cannot be too 
rlcarly borne in mind between comment or ciiticism 
and allegations of fact, such as that disgraceful acts 
iiave been committed, or discreditalde language used. 
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It is one thing to comment upon or criticise even with 
severity the acknowledged or proved acts of a public 
man, and quite another thing to assert that he has been 
gnilty of particular acts of misconduct.” Mr. Justice 
Compton’s previous opinion in Gam^hell v. Spottis- 
woode (3 B. & S. 778) is in the same direction. “No- 
thing is more important than that fair and full latitude 
of discussion should be allowed to writers upon any 
public matter, whether it be the conduct of public men 
or the proceedings in a court of justice or in Parlia- 
ment, or the publication of a scheme, or of a literary 
work. But it is always to be left to the jury to say 
whether the publication has gone beyond the limits of 
a fair comment on the subject matter discussed. A 
writer is not entitled to outstep these limits.” In 
nearly every case a fair and bond fide comment is justi- 
fied (^Wason V. Walter, L. E. 4 Q. B. 93-94), and so 
long as the remarks deal with a matter of public con- 
cern (Henwood v. Harrison, 26 L. J. 235 ; Campbell v. 
Spottiswoode {supra?}. The public acts of public men are 
fairly criticisable by all persons as laid down in Davis 
& Sons V. Shepst07ie (11 Ap. C. 187 ; 55 L. J. P. 0. 51), 
and it was held the right of a citizen to comment upon 
the acts of a public man {Kane v. Mulvanny, Ir. E. 
2 C. L. 402 ; Lefroij v. Burnside, 4 Ir. L. E. 340). Of 
course stating libellous facts is no defence (E, v. Flowers, 
44 J. P. 377 ; Eihhins v. Lee, 4 F. & F. 243 ; Helsha^n v. 
Blackwood, 11 0. B. Ill ; B. v. White, 1 Camp.), nor 
making reckless charges without due inquiry {Campbell 
V. Spottiswoode, 3 B. & S. 776), nor imputing improper 
motives {Cooper v. Lawson, 8 A. & E. 746 ; Seymour v. 
Butterwortli, 3 F. & F. 372 ; Parmiter v. Coupland, 6 
M. & W. 105 ; Harle v. Caiherall, 14 L. T. 801 ; Wason 
V. Walter, L. E. 4 Q. B. 93 ; Purcell v. Sowler (C.A.), 
2 C. P. D. 215). Where a matter is of public interest even 
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severe comment is allowable sncb as in criticising a book 
(52V John Carr v. Hood, 1 Camp. 355 ; Tahart v. Tipper, 
1 Camp. 351), or a picture (^Thomson v. Shackwell, Moo. 
& Mai- 182 ; Whistler v. Bushin, Times, Nov. 1878), or 
architectural plans (Oathercole v. Miall, 15 M. & W. 
334). In Straus v. Francis (4 F. & F. 1107), “ a man,” 
•says Oockburn, J., “who jDublishes a book challenges 
criticism,” but the criticism must not attack the private 
■character of the author (Fraser v. Berlceley, 7 C. & P. 621 ; 
Jfferiot V. Stuart, 1 Esj^. 437 ; Stuart v. Lowell, 2 Stark. 
'93; Gamphell v. Sjpottisicoode, 3 B. & S. 769; Whistler 
V. Bushin, Times, 1878 ; B. v. Ledger, Times, 80 ; Dihdin 
V. Swan, 1 Esp. 28 ; Gy'een v. Chapman, 4 Bing. N. C. 
92, 5 Scott, 340 ; Morrison v. Belcher, 3 F. & F. 614; 
Buplany v. Davis, 3 T. L. B. : Merivale v. Carson, 3 
T.L. E.) all deal with what is fair criticism. As to its 
hondfides as a justification that is a defence (Macleod v. 
Waheley, 3 0. & S. 311), and so if fair, reasonable and 
temperate, though ermneous (Soane v. Knight, M. & M. 
74), or however strong it may be unless reckless (Straus 
V. Francis, 4 F. & F. 1107). The placard hill or 
advertisement of a trader is a fair subject for criticism 
(Paris V. Levy, 9 C. B. N. S. 342), and in this and all 
criticisms ineie ridicule is not libellous (Carr v. Hood, 
1 Camp. 355). Mere verbal errors or trilling in- 
accuracies are not sufficient ti> destioy the immunity, 
for writers like other human beings must err, and, 
as Chief Justice Coekburn said, “it is not to be 
expected that a public journalist will always be 
infallible.” 

A case was tried at tlic Liverpool Assizes in May, 1889, 
where a Catholic clergyman, the Itev. Mr. J.)(‘>wling, 
sued ]\Iessrs. Tinling Co., the luojnietors of the 
Courier, for libellons remarks upon him in connection 
Avitli his presence at a meeting at which some curiously 
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violent language was used by one of tlie speakers. 
The plea put in was that of fair comment and that it 
was a matter of public interest, and the editor proved 
that he wrote the article upon the faith of the report 
of the proceedings furnished. It appeared from 
evidence of the plaintiff that, though he attended the 
meeting, he left before the objectionable remarks wmro 
made which were the subject of the newspaper com- 
ment, and that he wrote to the paper correcting their 
mistake in that respect, but that neither explanation 
nor apology was offered. The jury accordingly found 
for plaintiff in £50 damages, and a similar action by 
another clergyman, who was in the same way spoken 
of, and under the same circumstances, as to his attend- 
ance at the meeting, was compromised by all parties 
accepting the tinding in verdict in first case and abiding 
by it. In Hihbins v. Lee (4 F. &F. 247), comment on a 
concluded law suit was allowed; but it was not held 
justifiable if any evidence not produced in Court were 
introduced into the criticism. In Wihon v. Heed and 
others (2 F. & F.), the corrupt practices at an election 
were justifiably commented upon. Authoritative de- 
cisions oil points besides those mentioned wull be found 
in Brijce v. Busden (2 T. & R. 435) ; Brenon v. Bidgc' 
way (3 T. L. E. 592) ; Walker v. Brogden (19 C. B. N. S. 
565); B. V. Gray (26 Q. P. 662). In Campbell and 
Spott/sivoode Cuckburn, C.J., remarked that no man had 
a right to im])ute improper motives to another unless ho 
has honest grounds for his belief, and that they were 
not w’ithout foundation. He further added tliat 
“wheie the public conduct of a public man is open to 
animadversion, and if a writer who is commenting upon 
it makes imputations on his motives, which arise fairly 
and legitimately out of his conduct, so that a jury will 
say that the criticism was not only honest but well 
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founded, an action is not inaintainalDle. But it is not 
"because a public writer himself fancies that the conduct 
of a public man is open to the suspicion of dishonesty 
that therefore he is justified in assailing that conduct 
as dishonest ” (3 B. & S. 778). In E. v. Flotoers (supra) 
stating libellous fads was held not to be a fair exercise 
of the privilege of comment, and in B. v. White 
(1 Camp.) a fair and temperate criticism on magisterial 
acts was held allowable. In the celebrated case of 
B. V. Cuthill (27 State Trials, 674), Lord Kenyon de- 
livered some remarkable opinions as to the difference 
between license and liberty, stating that, while the 
liberty of the Press was dear to England, its licentious- 
ness was odious. That liberty he defined to be “ neither 
more nor less than this, that a man may publish anything 
which twelve of his countrymen think is not blame- 
able.” In this dictum a fair enough definition of a 
principle is laid down ; vet strange does it seem that 
a man should suffer if ho writes upon a public subject 
in such a way as suggests itself to the public conscience 
as right, though not to the twelve men who happen to 
be his judges in the jury box. The case of Dallas v. 
Ledger, tried in March 1888, shows that juries may 
lean heavily on writers who strive to discharge a 
public duty. There the editor of the Era spoke of the 
conduct of a, woman who employed little girls as a 
ti'avelling tlioatrical troupe, and apropos of a sentence 
of this person for assault at Giiuisby, and apropos 
of the expression from the Bench that they disapproved 
of her use of the cliih Iren. The article was mildness 
itself, ;uul, with the exception of an expression about 
the proceedings at the Court throwing “a lurid light ” 
upon tlie practices, not an objoctionahlo word was in it. 
There was no imputation on any person, nor anything 
exce})! a just condciiuiatioii of employing children in 
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sucii practices. This was the opinion of Coleridge, 
O.J., who would, as he explained during a subse- 
quent application for costs, have directed a non-suit 
if he had been asked, and who charged unmistakably 
for the defendant, yet a verdict for 40^. (carrying 
costs) was returned by the jury. 

In the case (the first trial of which is mentioned 
above) of Merivale and Wife v. Carson (4 T. L. E. 126), 
brought from Queen's Bench Division to the Court of 
ApjDeal, and finally decided there by Esher, L.J., and 
Bowen, L. J., an important point respecting tlie limits of 
fair criticism was decided. The action briefly was for 
an adverse criticism in a newspaper of a certain play 
brought out by plaintiffs. The statement of claim 
alleged as an innuendo that the play was not original, 
and that the plot and action were based upon adultery. 
Mr. Justice Field, who tried the case originally, left it 
io the jury as to whether it was a fair, ' temj)erate 
and honest criticism or not. The Master of the Bolls, 
agreeing with the views taken by the jury as to the 
fairness of the criticism generally, stated that the law 
as to privilege was clearly laid down in the case of 
Campbell v. Sjpottiswoode (3 B. & S. 769), which said 
that a criticism upon a published work was not 
privileged. “A privileged occasion was an occasion 
upon which one person might do something with 
impunity which no other person could do.” It was free 
and open for every one to criticise a published work ; 
therefore such criticism was not a privileged occasion. 
In Campbell v. Spottiswoode, Compton, J., left it to the 
jury. “ whether the publication had gone b^-yond the 
limits of a fair comment upon the subject discussed. 
What, then, was the meaning of fair comment ? If in 
the opinion of the jury the criticism was beyond what 
any fair man, however prejudiced or however strong 
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Ms opinion might he, would make on the subject dis- 
cussed, it was beyond the limits of fair comment a]\d 
was ' libellous. What was within the phrase would 
depend on the circumstances of each case, and must 
in each case be left to the jury. Great latitude was 
allowed to a criticism of a published work, and even 
gross exaggeration might not make the comment 
unfair.” The jury held that the criticism in fact 
misdescribed the play and cast an imputation on the 
author. “ Pair criticism was,” as Lord Tenterden in 
McLeod V. Walceley (3 C. & P.) said, “whatever is fair 
and can reasonably be said of the works of authors 
or of themselves as connected with their works.” In 
the cases of Eihhs v. WUldnson (1 F. & F. G08\ East- 
wood V. Holmes (1 F. & F. 347), Tmiihiill v. Bird (2 F. 
& F. 523) “unfair” was held to mean dishonest, and 
in Stevens v. Sampson (5 Ex. Div. 53) “ fair ” was held to 
mean hond fide. For unfair, harsh and unjust remarks 
on the conduct of a newspaper correspondent exceeding 
fair comment, the Saturday Beview was heavily hit in 
damages (Williams v. Beresford Hope, 3 T. L. E. 20). 

The important points decided in the trial of 
Ilerirale and Wife v. Carson are thus siiininarizod by 
Mr. Odgers: — 

1. To write that a play is not original is clearly no 
libel on the author. Any one who thinks so may 
fearlessly say so. A charge of direct copying from 
another named play might be different. 

2. To write of a play that it turns on adultery may 
bo a libel on the author. It certainly is a liliol on 
the author to state or imply that he has written a play 
in which adultery is treated as a venial olfence, or as 
a lit matter for fun and levity, without any ex])ression 
of moral TCprobation, or without any punishmont being 
in Hi Cited on the adultress. 
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3. If there is any reasonable doubt whether a certain 
publication is or is not a libel, the question must be 
left to the jury ; the judge must not stop the case. 

4. If it is suggested that words which on the face 
of them are not libellous bear a secondary meaning 
(e.g. are used in a slang sense), the judge must decide 
whether the words are capable of such secondary 
meaning ; if he says they are, then it is for the jury to 
decide which meaning they think the words did in fact 
convey to the mind of the reader. And from their 
decision on this point there is no appeal. 

5. In deciding on the meaning of a criticism on a 
play or a book the jury must ask themselves, “ How 
would persons who have never seen the play or read 
the book understand the criticism?” The play or 
book cannot be imported to aid in construing the 
critique ; though it may be looked at afterwards, 
when the meaning of the words is determined, to see 
'whether the criticism is fair, 

6. If a Clitic instead of stating what he honestly 
thought of a book or a play denounced it in stronger 
terms than he himself believed it to deserve, then all 
immunity is lost; and that whether he did so from 
personal ill-will against the author, or from a love of 
smart writing and of saying sharp things. 

7. But so long as a critic makes no attack on the 
author apart from his work, and makes no false asser- 
tion of facts about either, but honestly states his genuine 
opinion of the book or play on which his criticism is 
invited, then it is very difficult to say when the 
bounds of fair ciiticism are exceeded. It is clearly 
not necessary that the jur}^ should agree with the 
critic ; he is entitled to ]mbbsh his own opinion, 
however mistaken or unsound others may think it. 
The jury are not asked whether he formed the opinion 



60 THE LAW OF NEWBFAFEB LIBEL. 


with sufficient care or on reasonable grounds. So too 
the fact that his words are strong or even intemperate 
is not enough to make his criticism unfair. The judge 
shall ask the jury, “ Is this criticism in your opinion 
beyond what any reasonable man, however prejudiced 
or however wrong his opinion might be, could fairly 
say of the work in question ? ” If the jury, after look- 
ing at the book or the play, think the criticism pub- 
lished by the defendant was such that no fair man 
could possibly have come to that conclusion about 
it, then and then only are they to find for the 
plaintiff.” 

The principles of the decision would seem to reduce 
the question of fair criticism or comment to clear, 
intelligible, and satisfactory grounds as between the 
press and the writer of the play or book, that while 
it protects, as the law should protect, fair, open, honest 
criticism, it does not sanction low, scurrilous, abusive 
and personal attacks in which the character of the 
author is assailed for the gratification of some private 
spleen or jealousy. 
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CHAPTER VI. 

'what are matters of public interest? 

The discussion of matters of puWic interest is privi- 
leged so long as it is fair, moderate, and honest. Under 
the head of “privileged reports,” and what is “fair 
comment,” cases have been and will be cited illustrat- 
ing these general j)rinciples, but under the above 
special section a few words may be added. The effect 
and bearing of all judicial decisions is to hold that 
what are matters of public interest may be fairly 
divisible into the following seven classes, and, while 
they may not comprehend all possible cases, certainly 
nothing coming under them can be held not to be a 
matter of public interest. They are : — 

1 . Political matters and affairs of State. 

2. The administration of justice. 

3. Public institutions and the acts of local 

authorities. 

4. Ecclesiastical and religious matters. 

0 . Any book, picture, painting, piece of sculp- 
ture or other work of art that has been 
published. 

6. Theatres, concerts, dramatic and other public 

representations. 

7. Charitable or i‘)hilanthropic movements when 

appealing to the public or dependent upon 
public rates or subscriptions. 

Anything touching these several matters and topics 
may fairly and safely be discussed. 
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In the Queen’s Bench Division last 3^ear, before 
Huddleston, B., and a special jury, a very interest- 
ing case arose in which the issue as to what is a 
matter of public interest ” was raised and deter- 
mined very clearly. 'I'ho article complained of ap- 
peared in the Liverpool Evmmg Express, nnd was 
undoubtedly libellous. But, ns the judge remarked, 
“ all libellous matter was not actionable, as for, in- 
stance, in a newspaper where matter of public inter- 
est was fairly commented upon. The press had a 
right and ought properly to have the right to com- 
ment forcibly and vigorously upon all matters of 
public interest. Such comment, so long as it was 
fair and honest, was useful to all, and every one 
was more or less exposed to it, especially men in 
a public position. Therefore, so long as the Press 
did not go beyond the limits of fairnoss and indulge 
in malice or personal abuse, it was protected. It was 
part of their duty as jurymen to protect the Press in 
cases where they considered it had acted fairly and 
honestly, and in the public interest. 'The snitject 
matter of the lihel was of public and local interest, [ind 
if the article was a fair and hona fide comment upon a 
public matter of public and local interi‘st where de- 
fendant’s nowKpa])er circulated and was pu])]i,s]iod hond 
fide and witliout malice and for tlie lumefit of the ])u1dio 
and without any malieious intent or motive, their ver- 
dict must ho for the defendants.” TIn> jury Jbuntl for 
the defendants (Ei(^7'dan^\ and O/Aeov, •{ 'I', [j. It. 

475). It is und()u]>ted that, unless tlie Pre.ss W('re. pro- 
tected and safegiiaided in its exercise of tliis right, all 
public discussion would l)e at an end, and the result 
would be iujurioiis to tlie puldic ; for, in tin* iinmunity 
from honest eriticism that would U'Milt, jn]»l)erv, ])eeu- 
lation, and every species of neglect of ]uihlie iluty 



PUBLia MEN MUST ACCEPT CRITICISM. 63 


would Ibe encouraged and protected. “ A clergyman 
with bis flock, an admiral with his fleet, a judge 
with his jury are all subjects of public discussion. 
WhoeTer fills a public position renders himself open 
thereto. He must accept an attack as a necessary 
appendage to his office,” was the dictum of Bram- 
well, J., in the case of Kelly v. Sherloeh (L. E. 
1 Q. B.), and he did not push the penalty of publicity 
or the privilege of the Press too far. It is a whole- 
some, necessary, and useful check and corrective 
on injustice, extravagance, or neglect of public duty 
by those paid or who undertake to discharge that 
duty. 

“ Every man,” said Lord Ellenborough, in Ga7r and 
Hood (1 Camp. 337), “ who publishes a book commits 
himself to the judgment of the public, and any one may 
comment upon his performance. If the commentator 
does not step aside from the work or introduce fiction 
for the purpose of condemnation he exercises a fair and 
legitimate riglit, but if he follows the author into 
domestic life for the purpose of slander that will be 
libellous. The critic does a great service to the public 
who writes down any vapid or useless publication 
which ought never to have appeared. He checks the 
dissemination of bad taste and prevents people from 
wasting both their time and money upon trash. I 
speak of fair and candid criticism, and this every one 
has a right to publish although the author may suffer 
a loss, but it is such a loss the law does not consider 
an injury, and such a loss he ought to sustain. It 
is a loss of fame and profit to which he never was 
entitled.” And Lord Kenyon in Hibdhi v. Swan (1 
Esp. 2G) stated that “the editor of a public newspaper 
may fairly and candidly comment upon any place 
or species of public entertainment, but it must be 
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done witliont malice nor witli a view to injure or 
prejudice tlie proprietor in the eyes of the public. 
If fairly clone, however severe the censure, the justice 
of it screens the editor from legal animadversion, 
but, if it can be proved that the comment was male- 
volent and exceeded the bounds of fair opinion, then 
it is a libel and actionable.” 

This was clearly illustrated in the case of Harvey v. 
Society Herald Co. (Limited). The plaintiff was a clown 
in a pantomime, and certain comments on his conduct as 
such wore the subject of the libel, as they convoyed 
the impression that his peiformances were unfit to be 
seen by children, “filthy conduct” being spoken of. 
Defendants pleaded fair comment, absence of malice 
and the truth of the libels, that the woids did not bear 
the meaning attributed to them, that they were pub- 
lished without gross negligence, and that befoie action 
an apology was inserted. The jury nevertheless found 
for plaintiff in 200Z., as they considered the apology 
insufficient and insincere (Queen’s Bench Division 
June, 1888). 

The case of Glmiett v. The Fall Mall Gazette is a 
veiy significant commentary upon the Hhortcomings of 
the Libel Act, and its failure to piotect a journalist in 
the exeicise of Ins jnofossioii. That journal sovercly 
Imt not unduly criticised the ciiiel troatinont of 
childien cm[doyod in acrobatic perfoimancos, and lot 
its comuients u])on a matter of public inteiost was 
heavily mulcted in 1500Z. damages. Ilie ease was 
tried eaily tins year, befoio Field, J,, and a jni v Idie 
lesiilt of the finding was Unit this unusu.il ly lut re[)]d 
journal refused su])se(iuently to puldish e(*itain (lis- 
elosines leKspectiiig similaily harsh tieaimeni, aeeoided 
a child named Cunagli sent them by lun fathei. T1 h‘ 
just tenaiilvs of the editor upon Lie subject aie not 
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wliolly inappropriate in this connection. In its issue 
of the 24th June the Pall Mall Gazette vncitesi—^'-W a 
hope that the case of the father of the girl acrobat who 
slew the manager of the Letine tronpe will lead juries 
to take a more reasonable view of the responsibilities of 
journalists than they have done of late years. But for 
the damages of 1500Z. inflicted upon this jonrnal for 
printing a letter from an Oxford undei graduate 
stating that some boj'- acrobats had been trained by 
torture in a certain circus, there would probably have 
been no murder at Lambeth on Friday. The un- 
fortunate man who was driven mad by his inability to 
procure any publicity for the sufferings of his daughter 
in the troupe, would probably have retained his senses, 
and abstained from homicide, if he had but had an 
opportunity of publishing his grievance. It was the 
bitter conviction of the utter impossil ility of making 
the wrongs which his child suffered known to the 
world that drove him to the desperate deed over which 
all are moralising to-day. But for the verdict in the 
Ginnett case, he might have had the satisfaction for 
which he longed. As it w^as, the ruinous damages 
awarded by the jury rendered it little short of suicidal 
for anj!' newspaper to give publicity to his grievance. 
We are now face to face with the result. Letine has 
not been ‘ libelled ' by the publication of the way in 
which the child was done to death. But he has been 
killed, and, on the whole, he has not much reason to be 
satisfied wuth the I’esult of the protection which the 
law of libel secures to men in his position.” 

Comments upon the Administration of Justice, 
It is now conceded that comments upon the adminis- 
tration of the law, the verdicts of juries in cases, the 
conduct of suitors (after trial), or of the witnesses 
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examined, are sucli matters of public interest as to 
justify fair, Honest criticism upon them (Daw -v. Elej/, 
L. E. 7 Eq. 49 ; Lewis v. Levy, E. B. & E. 637). This 
does not apply to any observations during the progress 
of the trial lest the jury should be biassed or in any way 
influenced or intimidated (E. v. O' Doglierty, 6 Cox’s 
C. 0. 348). When a trial is over a writer can point out 
any error committed by the judge or jury. Fitzgerald, 
J., in E. V. Sullivan (11 Cox’s 0. 0. 57,) remarked that 

the judges invite discussion of their acts in the ad- 
ministration of the law,” and Cockburn, O.J., in E. v, 
Tanjield (42 J. P. 424) observed that writers can do so 
but not wantonly assail nor impute criminality. In 
Lewis V. Walter (4 B. & Aid. 605), Eish Allah Bey v. 
Whitehurst and others (18 L. T. 615) it was held allow- 
able to say that the prisoners though acquitted were 
guilty. In Edberts v. Brown (10 Bing. 519), Stiles v. 
Holes (1 East, 493), Carr v. Jones (7 East, 402), LHtler v. 
Thompson (2 Beav. 129), Felkin v. Eerbert (33 L. J. Oh. 
294) imputing perjury to witnesses or witness was 
held libellous, or saying that their statements were 
recklessly false (Eedley v. Barlow, 4 E. & P. 224). 
One may not impute political motives to magisterial 
acts (Hibhins v. Lee, 4 E. & F. 243, 11 L. T. 541; 
Woodgate v. Eidout, 4 E. & F.) nor cast any imputa- 
tions on suitors {Weldon v. Johnso7i, Times, ]\Iay 1884). 
In Harrison v. Bush (5 E. & B. 344) a letter written 
complaining of the conduct of a magistrate was held 
allowable. 

Sometimes a mistake is made in commenting upon 
the uncorroborated testimony of a witness at a trial. 
This was seen in Eoherts v. Daniel Owen d; Co. in 
Q. B. 1)., before Stephen, J,, where curtain libels 
were complained of by a clergyman as appearing 
in the Western Mail. They were severe comments 
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upon his character and conduct as a clergyman, and 
charged him, on the faith of a report of the proceedings 
in a police court, with having criminal intercourse with 
a servant girl. On the trial the defendant pleading the 
truth, the girl was examined and testified to acts of im- 
morality to warrant the imputation, but, her testimony 
being uncorroborated and denied by the plaintiff, the 
jury found the absence of other justification, and gave 
him a verdict for 2000?. damages (5 T. L. E. 542). 

The case already referred to of Dallas v. Ledger is 
instructive. The plaintiff here was a theatrical 
manager, the defendant, the proprietor of the Era, and 
the libel was contained in some remarks made about 
employing young children on the stage, founded on a 
report of some police proceedings which were referred 
to, and the defence was that the comments were not 
false nor malicious, and were grounded on a report 
which was a fair, true and impartial report, published 
bond fide and without; malice. The jury awarded 
plaintiff 40s. damages (Queen’s Bench Division, March 
21, 1888). 

Appeals to the Public. A writer is justified in 
exposing the absurdity or fraud of any appeals to the 
public, always with the limitation that he does not 
pass the bounds of moderation and fairness which the 
occasion calls for (Hunter v. Sharpe, 4 F. & F. 983) ; 
as where a bogus cure for any complaint is adver- 
tised (Morrison and another v. Harmer, 3 Bing. N. C. 
159 ; Paris and Levy, 9 C. B. iNT. S. 342 ; Eastwood and 
Holmes, A F. & F. ,* Jenner and another v. Thomas a 
Beclcett, L. K. 7 Q. B. 11 ; Hibhs v, Wilkinson, 1 F. & F. 
-608). In Waller v. Lock (7 Q. B. D. 619) Cotton, L.J. 
said that “ a duty of imperfect obligation attaches to 
every one to do what is good for society. In that sense 

F 2 
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it is tlie duty of tliose who have knowledge as to 
persons seeking charitable relief to communicate it 
when asked by persons who wish to know what appli- 
cants are deserving objects.” 

And that the Court protects newspapers in showing up 
persons who advertise themselves as public benefactors 
and are mere frauds may be exemplified in a case, 
decided in March 1888, of Ward v. Tlie Newspaper Fuh- 
Usliing Co. and O’Malley. The libel was published in the 
Star newspaper, and contained in a letter written by a 
Mrs. Langworthy reflecting upon the conduct of plain- 
tiff, and describing him as a swindler who advertised 
to provide an opening for destitute young ladies and 
did not do so, and represented himself as an ex- 
theatrical manager, which he was not. The defence 
was privilege and justification. It was pleaded that it 
was a comment on a matter of public interest, discussed 
fairly and temperately. Pollock, B., in addressing the 
jury, remarked that, if people challenged observation 
by advertising and putting forward schemes to the 
public, then the defendants would be justified in dis- 
cussing them if they did so properly. “ If the occasion 
was such a public one, and then privileged, was the 
language used more than was reasonably adecpiate for 
the occasion? Did it show a private malicious or 
spiteful motive, or did it exceed proper bounds so as to 
wound and give pain to individuals ? Was this a fair 
and reasonable comment to warn people, or was it a 
private and malicious utterance of spite exceeding the 
true limits ? But the defendants woTit further, and 
said they were not only entitled to publish the letter, 
but that every word they said was true. These were 
(questions to be solved by the jury,”'t'to. The jury 
found for the defendants on all these points, and 
judgment was entered accordingly fur them. 
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And as to exposing advertising frauds may be cited 
the case of Bruiff v. Keeson and another. The plaintiff, 
an optician, complained of published letters injuriously 
affecting him in his trade, implying that he traded 
withont means, and relied on misrepresentations, was a 
swindler and a frand. Defendants pleaded justification. 
On cross-examination the plaintiff admitted that the 
names of his firm were those of three young children, 
one aged six years. In his charge, Day, J., said “ the 
defendants had taken a proper course, and were justi- 
fied fully in exposing such fraudulent conduct, and 
the jury finding for defendants judgment was accord- 
ingly entered with costs (Queen’s Bench Division, 
May 31st, 1888). 
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CHAPTEE VIT. 

PUBLIC MEN AND PUBLIC MATTERS. 

Matters of State and those concerned in them are open 
to criticism restricted within proper and reasonable 
limits. Those in such positions enjoy no special 
immunity, and “ there is no sedition in censuring the 
servants of the Crown nor in just criticism on the 
administration of the law, nor in seeking redress of 
grievances, nor in the fair discussion of all party ques- 
tions” (Fitzgerald, J., in E. v. Parnell, 14 Cox’s C. C. 
508). Thus in Gihhons v. lFn^?ii*the plaintiff, an ex- 
judge in Jamaica, sued the publisher of the Times for a 
libel contained in a paragraph copied from the Jamaica 
Times, explaining his dispute with the Governor, and 
the circumstances of Jiis resignation. The defendant 
pleaded fair comment on a matter of public interest, and 
traversed the imputation put on the words. The jury 
fonnd for the defendant (Queen’s Bench Division, Feb. 
1888). The conduct of public servants or the policy of 
the Government may be criticised (Parmiter v. Coupla^nd, 

6 M. & W. 108 ; Seymour v. JButterworth, 3 F. & F. 376 ; 
E. V. Sir P. Carden, 5 Q. B. D. 1 ; Wason v. Walter, L. R. 
4 Q. B. 73 ; Dunne v. Anderson, 3 Bing.), or any evidence 
by or of them given before a commission {Mulhern v. 
Ward, L. E. 13 Esp. 622 ; Hedley v. Barlow, 4 F. & F. 
224), or evidence generally (Henwood v. Harrison, L. E. 

7 C- P.), or their appointments (Seymour v, Butterworth, 
3 F. & F.), or meeting of parliamentary supporters 
(Davis V. Duncan, L. E. 9 C. P. 396 ; Duncomhe v. Daniel, 
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8 0. & P. 222), or the ooncluct of a member {Harwood 
V. Sir J. Aailey, L. E. & P- N. E. 47 ; Wisdom v. Brown, 
1 T. L- E. 412; PanJchursf y. Hamilton^ 3 T. L. E. 500). 
P’he principle was early recognised by Lord Campbell, 
who traced the development of the right from its in- 
choate insecurity to its fairly settled condition now. 
“■The fall liberty,” he says, “of public writers to 
comment on the conduct and motives of public men 
has only in recent times been recognised. Comments 
on Government, on ministers and officers of state, on 
members of both Houses of Parliament, on judges and 
other public functionaries, are now made every day 
which half a century ago would be the subject of 
actions or ex officio informations, and would have 
brought down fine and imprisonment on publishers 
and authors. Yet who can doubt that the public are 
gainers by the change, and that though injustice may 
often be done, and though public men may often have 
to smart under the keen sense of wrong inflicted by 
hostile criticism, the nation profits by public opinion 
being thus freely brought to bear on the discharge of 
public duties ? ” This privilege does not extend to and 
protect malicious writing. Parke, B., in Parmiter v. 
Gouffland (6 M. & W. 108), said on this point : — “ Every 
subject has a right to comment on those acts of public 
men which concern him as a subject of the realm if he 
does not make his comments a cloak for malice and 
slander. Seymour y. Butterworih Wason 

V. Walter (L. E. Q. B. 73) ; Dunne v. Anderson (3 Bing. 
88) ; Headley v. Barlow (4 P. & P, 224) ; Henwood v. 
Harrison (L. E. 7 C. P.), ail deal with thib aspect of the 
case. Cockburn, C.J., in Campbell v. Spottiswoode (3 
B. & S. 777), while not assenting to the doctrine that 
the bond fide belief of a writer was any defence, held 
that where the conduct of a public man is open to ani- 
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inadversion, and tlie writer who is commenting npon 
it makes imputations on his motives which arise fairly 
and legitimately out of his conduct, so that the jury 
shall say that the criticism was not only honest hut 
also well founded, an action is not maintainable. 
But it is not because a public writer fancies that the 
conduct of a public man is open to the suspicion of 
dishonesty he is therefore justified in assailing his 
character as dishonest. Jn Paris v. Levy (2 B. & F: 71) 
Giompfcon, J. held that the jury were always to be 
judges if the limits of fair criticism were exceeded, and 
the rulings in the already oft-cited case of Camphell v. 
S^otiisiooode and in Turnhull v. Bird (2 F. & F. 508) 
and Lewis v. Levy (E. B. & E.) were that where the 
matter was of public interest a writer in a newspaper 
has a right to comment on the subject provided the 
comment was not stronger than the occasion justified. 

Eival editors, politicians, or pamphleteers, can with 
safety attack and vilify each other as such when they 
do not outstep the truth or infringe on the domain of 
private character and conduct (Macleod v. Walzeley, 
3 0. & P. 311 ; Odger v. Mortimer, 28 L. T. 472 ; Kienig 
V. Bitchie, 3 F. & F. 413 ; B. v. Veley, 4 F. & F. 1117 ; 
O'Bonoghue v. Hussey, Ir. E. 5 0. L. 124; Dwyer v. 
Esmonde, 2 Ir. L, E. 243 ; Murjgliy v. Haljgin, Ir. E. 8 0 L. 

] 27 ; Davis v. Duncan, L. E. 9 C. P. 396). One newspaper 
may safely charge another with being low and scurri- 
lous, but aliter if it asserts that it is low in circulation 
for that statement as addressed to persons likely to 
advertise in that paper may have an injurious effect 
upon its circulation {Heriot v. Stuart, 1 Esp. 437 ; 
Duncomhe v. Daniell, 8 0. & P. 222). 

As to comments on places of public entertainment, 
concerts, readings, theatres, &o., the same rule holds, 
all Iona fide criticisms or remarks are protected unless 
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they are tmjnst and malevolent (Dibdin v. Swan, 1 Esp. 
28; B. V. Ledger, Times Jan. 80; Oreen v. Chapman, 
4 B. N. 0. 92 ; Morrison v. Belcher, 3 F. & F. 614 ; 
Buplany v. Davis, 3 T. L. E. 184 ; Dallas v. Ledger (see 
page 13) ; Merivale v. Carson, 3 T. E. E. 431). 

The same rule also applies to tradesmen’s advertise- 
ments (Baris v. Levy, 30 L. J. 0. P. 1) and the pro- 
spectuses of public companies. 

The working of public institutions, hospitals, asy- 
lums, colleges, schools, corporations, infirmaries, woik- 
houses, gaols, and all such as depend upon the public 
rates or subscriptions, are fair subjects for public 
criticism, also boards of guardians, the meetings, pro- 
ceedings and conduct of such, or county councils, or 
vestries, or grand juries, town commissioners, rural 
sanitary boards or urban sanitary boards, are all matters 
of public interest (Purcell v. Sotoler, 0. P. D. 218, 46 
L. J. ; Earle v. Catherall, 14 L. T. 801 ; Shepherd v. 
Lloyd; Cox v. Feeny, 4 F. & F. 13), but not the trustees 
of a private corporation (Wilson v. Fitch, 41 Cal. 363; 
Kelly V. Tinling, L. E. 1 Q. B. 699). Beports of the 
proceedings of all such bodies are protected under the 
3rd section of the Act of 1888. 

The distribution of subscribed money and public 
funds is a very fair and proper subject for newspaper 
criticism. Thus in the case of Twyman v. Bligh 
comments were made in a letter from a correspondent 
in the Kent Coast Times upon meetings held for 
Jubilee celebrations, and distrust expresvsed of certain 
persons. The plea that it was a matter of public 
interest how a fund subscribed to by the public 
should be controlled and allocated was pleaded, and 
the jury so found for the defendant (Queen’s Bench 
Division, Jan. 25, 1888). 
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CHAPTEE VIII. 

A FAIR AND ACCURATE REPORT. 

Sect. 2 of the Act of 1888 repeals the faulty and defec- 
tive section of the Act of 1881, which ran thus : — “ Any 
report published in any newspaper of the proceedings 
of a public meeting shall be privileged if such 
meeting was lawfully convened for a lawful purpose, 
and open to the public . . . and if the publication of 
the matter complained of was for the public benefit.” 
A good deal of doubt at once arose as to what were 
matters for the “ public benefit,” and this was given 
expression to by Lord Bramwell in the case of ItyalU 
V. Leader (1 L. E. Ex. 296), and the overruling of a 
wise decision of Mr. Justice Grantham, who held that 
reporters should not be expected to discriminate in 
these matters, rendered the Act practically useless 
in this respect. In the case of Pankhurst v. Sowler 
(3 T. L. E. 193) its defects came glaringly into 
prominence. There an action was brought against 
the proprietor of a paper for reporting a speech in 
which blasphemy was imputed to the plaintiff. The 
learned judge had not left it to the jury whether the 
matter complained of was for the public benefit, and 
it was held on appeal that this was not under the 
Judicature Eules “ a proper and complete direction ” 
and a new trial was obtained. Huddleston, B. 
remarked, that the Act of 1881 was passed for the 
purpose of remedying what was considered to be a 
defect in the law arising out of Purcell v. Soider, and 
it provided a protection for true reports of public 
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meetings published without malice and the publi- 
cation of which was for the public benefit.” It was 
conceded in the case that the meeting was for a lawful 
purpose, that the report was fair, and that it had been 
published without malice, but it was denied that such 
a report was for the public benefit. In the case of 
Venables and another v. Fish and others the same ques- 
tion arose — the words were admitted to be libellous, 
the meeting to have been a public one, and the report 
fair and without malice. Denman, J., in his sum- 
ming up referred to the previous case of Panhhurst 
V. Sowler as the only reported one on the question, 
and left the question to the jury if such report was for 
the public benefit, and, they holding it was, he entered 
judgment for the defendants. (See Kelly v. Sherloch, 
L. R. 1 Q. B. 689 ; L. J. Q. 35 B. 209 ; Purcell v. 
Sowler, 2 0. P. D. 218; Cox v. Feeny, 4 P. & P. 13 ; 
Weldon v. Johnson, Times, 27 May, 1884, where the 
question was said, by Coleridge, C. J., to be for the jury 
to decide.) 

Sections 3 and 4 of the Act of 1888 deal with reports 
which are held to be privileged. Under them the report 
must be “ fair and accurate,” and the legality of the 
report is made to depend upon the circumstance as to 
whether the meeting was open to the public or any 
newspaper reporter was admitted, the very same 
principle on which the Criminal Law Commissioners 
based their recommendations as to the legalising of 
law reports, with the additional collateral right of the 
public to be informed of the proceedings that took 
place. ' As to the Act giving any extension of the old 
common law right recognised by the courts, it is very 
doubtful if the amendments which cut down the 
privilege do not leave things as they were. The Court 
of Appeal held nearly a century ago, and it has been 
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recognised for a long time back, that reports of pro- 
ceedings in any court of law if “substantially correct ” 
are privileged, and it is qut stionable if the present 
Act has advanced a step beyond that. A report must 
according to it be “ accurate,^^ but it is to be presumed 
this will, according to the tenor of the old line of 
decisions, be held by the judges to be “ substantially 
correct ” or “ fairly accurate.” Unless this is held, 
considering the fact that no ordinary newspaper report 
published is ever absolutely accurate, serious injury 
may be done the proprietors of journals, and they will 
be made responsible for the mere acts of their reporters, 
thus in the case of the owners of newspapers contra- 
vening the ordinary principles of the law and making 
a man liable to have malice imputed to him for the 
acts or omissions of a servant, a principle at variance 
' also with the law even as laid down so far back by 
Lord Coke', who said, malice implied a wilful, conscious 
and intentional publication of the libel; and as this 
does not apply to the reporter, who does not publish, 
how much less can it to the proprietor, who was not 
aware of the matter at all. The most impoi’tant 
decisions dealing with this question of publication 
were in the cases of Alexander v. N. E. Hail. Co, 
(34 L. J. Q. B. 152: 11 Jur. N.S. 619); Grynn v. 
S. E. B. Go. (18 L. T. 738) ; Biggs v. G. E. By. Co. 
(16 W. R. 908) ; Levy v. Lawson (27 L. J. Q. B. 282) ; 
Edwardes v. Bell and others (1 Bing. 403) ; Tighe v. 
Cooper (7 E. & B. 639 ; L. J. 26 Q. B. 215 ; 3 Jur. 
N.S. 716). 

As the 3rd and 4th clauses however are merely de- 
claratory, they throw us back on the law as it existed 
previously to their enactment, and old cases cited, 
therefore, have not lost their force and applicability 
in the interpretation of the libel law as ifc now stands. 
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WMle, therefore, the words “fair and accurate” do 
not improve matters, certainly the remainder of the 
same clause 3 is equally misleading. “A contempo- 
raneous report” is in a strict sense almost an im- 
possibility, and even an evening paper will hardly fulfil 
the exact condition while certainly a weekly journal 
cannot. The meaning and intention is, however, 
plain, and the protection afforded outside the statute 
and by the common law may be considered sufficiently 
strong to deal with these cases. 

Privileged Reports under the Act. By sect. 4 
the reports of the proceedings of any “ local authority 
established under any Act of Parliament” are privi- 
leged under the conditions set out, but if by any mis- 
chance the repoiters are not invited to or allowed in, 
and the report is otherwise supplied, the protection does 
not extend. In the oatse of Poplmm v. Piedhurn (7 
H. & N. 891) it was decided that official reports before 
vestries and other similarly constituted bodies cannot 
with impunity be published before they are officially 
commnnicared to these bodies. Parliamentary Reports 
or Papers can he published under 3 & 4 Viet. o. 81, and 
evidence before a committee of either House {Wason v. 
Walter, Edfferen v. Donnelly, 6 Q. B. D. 30). Unless a 
court of inquiry is public, a report of its evidence is not 
protected (Dawhins v. Faulet, L. R 5 Q. B. 94), nor a 
military investigation (Dawhins v. Bolcehy, 7 L. R. H. L. 
744). These are the most remarkable exceptions. As 
the law stood on this matter before the Act of last 
sescsion, protection was extended to a repoit of the pro- 
ceedings of any meeting where the publisher could 
prove the following conditions existing : (i ) That the 
meeting was a public meeting , (ii.) that it was law- 
fully convened ; (lii.) that it was for a lawful purpose , 
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(iv.) that it was open to the public,* (v.) that the 
report was fair and accurate ; (vi.) that the report was 
published without malice ; (Tii.) that the publication 
of the matter complained of was fur the public benefit ; 
(^iii.) and that, proving all the facts, the defendant 
lost his privilege if the plaintiff or prosecutor could 
show that the defendant refused to insert, in the news- 
paper in which the report containing the matter com- 
plained of appeared, a reasonable letter or statement of 
explanation or contradiction by or on behalf of such 
plaintiff or prosecutor/^ This clause of immunity was 
put to the test in the celebrated case of the Manchester 
Courier (PanTchurst v. Bowler^ 3 T. L. R. 193). This 
journal happened to report the speech of a gentleman 
delivered at a public meeting during an election, and 
reflecting upon another gentleman who stood for a con- 
stituency 200 miles from Manchester. The judge held 
at the trial that no privilege could be claimed unless the 
jury found that such a report under such circumstances 
was for the public benefit. The newspaper suffered, 
and this grievance, exposing the nugatory nature of 
the protection afforded, called for immediate amend- 
ment, and was one of the determining causes of the 
Act of 1888. The clause now giving privilege to 
reports stands thus : “ A fair and accurate report 
published in any newspaper of the proceedings of a 
public meeting or (except where neither the public 
nor any newspaper reporter is admitfed) of any meet- 
ing of a vestry, town council, school board, board of 
guardians, board or local authority formed or consti- 
tuted under the provisions of any Act of Parliament 
or of any committee appointed by any of the above- 
mentioned bodies, or of any meeting of any com- 
missioners authorised to act by Letters Patent, Act of 
Parliament, warrant under the Royal Sign Manual, or 
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other lawful warrant or authority, select committees of 
either House of Parliament, justices of the peace in 
quarter sessions assembled for administrative or 
deliberative purfmses, and the publication at the 
request of any government office or department, officer 
of stdte, commissioner of police, or chief constable, of 
any notice or report issued by them for the informa- 
tion of the public, shall be piivileged, unless it shall 
be proved that such report or publication was pub- 
lished or made maliciously : Provided that nothing in 
the section shall authorise the publication of any 
blasphemous or indecent matter : Provided also that 
the protection intended to be afforded by the section 
shall not be available as a defence in any proceedings 
if it shall be proved that the defendant has been 
requested to insert, in the newspaper in which the 
report or other publication complained of appeared, a 
reasonable letter or statement by way of contradiction 
or explanation of such report or other publication, and 
had refused or neglected to insert the same : Provided 
further that nothing in this section contained shall be 
deemed or construed to limit or abridge any privilege 
now by law existing, or to protect the publication of 
any matter not of public concern, and the publication 
of which is not for the public benefit. For the 
purposes of this section ‘ public meeting ’ shall mean 
any meeting hond fide and lawfully held for a lawful 
purpose, and for the furtherance and discussion of any 
matter of public concern, whether the admission 
thereto be general or restiicted.” 

A good deal of discussion is not unlikely to arise 
upon the change made by this clause, and the courts will 
not improbably be called on to decide what is meant 
by that rather vague phrase “ a matter not of public 
concern,” upon which the whole force of the clause 
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turns. The Act of 1881 required that the matter com- 
plained of should be for the “ public benefit ” ; this is 
now changed to “public concern.” No protection is 
afforded matter not for the public benefit and of public 
concern, yet it can hardly be for the public benefit if 
it does not concern the public, that is the people 
generally, the community at large, and this would 
certainly be deemed to apply to the inhabitants of a 
particular place as the ratepayers or parishioners. An 
opinion of eminent counsel has been already published 
in the Times of 11 Jan. 1889 to the effect that “it is 
impossible to give a very confident opinion as to the 
construction which will finally be put upon the 
clause ; but on the whole it will probably be held that 
a fair and accurate report in a newspaper of the pro- 
ceedings of &.ny of the meetings specified is protected 
where either the matter is of public concern or the 
publication of which is for the public benefit. For the 
privilege is only taken away where the matter is not 
of public concern, or the publication of which is not 
for the public benefit, and if so it follows that where 
either it is of public concern or for the public benefit 
the privilege exists.” How far this provision may be 
stretched depends largely upon the discretion of juries, 
and it can hardly ever be made to protect any 
scurrilous attacks on individuals or mere gross person- 
alities which do not affect a man’s public character and 
are not of i^ublic interest. It often happens that it is 
to the public interest that private matters concerning 
public men should be made known. The late Lord 
Chief J ustice of England, for example, held that the 
personal conduct and character of a person in an 
official or judicial position might be of public interest or 
concern (Seymour v. Butterwortli^ Finlayson’s Eeports). 
Much ingenious newspaper controversy arose as to 
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some suggested difficulty about bolding wbat constitutes 
a public meeting. Mr. Justice Stephen Muted in the 
Times that a few individuals might meet in a tap-room 
and constitute themselves severe ciitics upon public men, 
but no newspaper of respectability would allow such 
reports into its columns, and no jniy could hold that 
such a gathering was a public meeting “ bond fide and 
lawfully held for a lawful purpose.” The remaining 
portion of the clause obviously refers to quasi or semi- 
public meetings, admission to which to prevent over- 
crowding, adverse demonstrations, or for other cause, is 
by ticket or order, and protects the reports of such, and 
it has been suggested that it may be furthermore held 
to mean those assemblages at private houses of a quasi- 
public character, called for a charitable or philanthropic 
object, where some discussion occurs ; but, to protect 
any such report of such meetings, the representative or 
reporter of a newspaper must be present or have been 
asked to attend. The meetings of the shareholders of a 
company, of the subscribers to a charity, or the creditors 
of a bankrupt are not protected by the statute, and, if 
defamatory remarks at such are published, the paper 
must take the consequences, though of course, if the 
report is a fair and accurate one, that matter may be 
pleaded in mitigation. The other preceding portions 
of this important section not already noticed hardly call 
for any lengthened remarks, though a few words upon 
them are advisable. Cases may arise, but they are 
barely conceivable where a public meeting will be called 
for the purpose of uttering “ obscene or indecent ” 
language, or something defamatory, but, even if so, these 
meetings could not be held witliin the meaning of 
the Act to be “ lawful,” as is required. The possibility 
may occur that at a public meeting, otherwise irre- 
proachable, words “ obscene or indecent ” may be used. 

G 
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But for tlie proviso a report of such proceedings which 
did not contain such could haidl.7 be considered 
accurate, so the authorisation to exclude them is not 
unnecessary. In the case of Steele x. Ihrnnan 
(7 L. E. 0. P. 261) it was held that if a full n'port of 
judicial proceedings would contain obscene matter, the 
obscene matter must be omitted, or the publisher will 
commit an offence. It is difficult to lay down a 
definition of what is obscenity, but the jndgunmt 
the late Lord Chief Justice Oockburn in Jl. v. IliekUn 
may be taken as sufficient : — “ I think the test of 
obscenity is this, whether the tendency of the matter 
charged as obscenity is to deprave and corni})t those 
whose minds are oj^en to such immoral inilueiu'cs, and 
into whose hands the publication of the woik may 
fall.” As to blasphemous matter, the same proper 
stringency applies. 

Eespeeting other kinds of reports, it was decidt'd by 
the House of Lords in the ease id' Elemhuj v. Xorhin 
(1 H. L. 0. 363) that the publicatioii of a public* (huai- 
ment that is open for public iiispc(*fion as a n'gistt'r of 
judgments or bills of sale is not libellous, but a recent 
case decided on another issue requires mention. Ilen^ 
the paper was held liable for publishing tlu* entry in a 
County Court Eegister of a judgment against a person 
without setting out its date, on tlie presumption tiuit 
at the time of its publication the judgment might havt* 
been satisfied. In regard to the rejKirts of defainatorv 
remarks made by speakers at a meeting, the aggrievtai 
party may elect to proceed ag.iinst the pap<‘r and not the 
slanderer, who may boa man of straw, for in publishing 
any such statements the pa])er adopts tliem iind must 
bo responsible for their accuracy. It is no <h'renct* 
to an action that anotlier poison uttered the slander, 
and it may he a circumstance of serious aggiavation 
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if an oral statement made casnally to men who may 
have known the contrary should he published in a 
newspaper. It may then become a grave libel. 

A case of Murray v. Wright, before Den max), J. and a 
special jury, raised a point of some importance. The 
defendants published a cautionary notice respecting the 
plaintiff, and pleaded a denial of the allegations of the 
claim, and in particular did not admit that the words 
complained of were published of the plaintiff or con- 
cerning his business ; further, that they were published 
bond fide and without malice, and for the public benefit 
and in the usual course of business as a public 
journalist, and wei’e a fair and bond fide comment 
upon matters of public interest and concern, and 
finally that the words were true in substance and in 
fact- Pointing out that every little circumstance of 
the publication need not be true, the judge left the 
facts to the jury, and a farthing damages was awarded, 
for which he refused to certify costs (3 T. L. K. 
16). 

Sect. 4 of the Act of last session (1888) protects police 
publications absolutely, the wmrds being : “ the publica- 
tion at the request ... of the commissioner of police or 
chief constable of any notice issued by them for the 
information of the public ” (51 and 52 Viet., cap. 64 ). 

Of course publishing tho remarks of a speaker not 
made at a public meeting cannot be protected. A case 
recently came before tho courts (JColly v. Ncivnes, 
3 T- L. R. 23) where an after-dinner speech, containing 
humorous but disparaging remarks upon the iilaintilt, 
being made it was reported in Tit RILh, and tlm jury 
awarded damages. The defendant pleaded tho truth 
of the statements and their republication from an 
American jaiper. {Stephen, d., in summing up, t-aid it 
was not a question uf what was said at a dinner party, 
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"but what was published in a public ne\\\spapi‘r. “■ The 
way the press ” (he meant presumably certain Koeiety 
journals, which no one wants to protect) ^‘employed itself 
in the present day in collecting tit bits tosiimnlaie the 
appetites of tho&e who, having very little wit uv kmiw- 
ledge themselves, liked to read w'hat was said and tlene 
by those who had more, exercised a great resiiuint, upon 
private life. When anything of tlie kind was ]>ublished, 
a man had a right to say, ‘1 di) not care what hlr. A, ctr 
B. said, but I do not choose to bo made an {dject id’ 
ridicule, be it good-natured or otherwivse, nunady U\ 
amuse a number of people. A li])el was a writing 
which had a tendency to hold a man U]} to ridienh*,’’ 
and this publication was sueh, and so found by tlie 
jury. The liberty of the press was never intendiMl to 
be extended to such a prustitulion id’ tin* piivilegcs id' 
the press as characterises certain puhlii'atiuns. 

That the protection ailbrded even by tln^ Act of 
1888 to a report of a public meeting is id’ti'U illusory, 
was evidenced in some recent Irish cas<‘s. At t!u' March 
assizes, 1880, in Belfast, the Inurtitil (b. 

was sued by Mr. Fitzgerald, a resident mugis! rate, 
for reporting a stutement madi* abont liim as a magis- 
trate to the effeet that lie was closeted witli a polit*e- 
nian for hours befoie that jicdieeman .suhsc^ pient ly 
gave his evidence at a tiial ovrr wliieh Mr, Fitz- 
gerald presided, with the innuendo that lu< intlnoiu'cd 
or suborned the i*videiic‘e. ddie speech was m idc 
by ameinberof I’arliament to his const itucuis, and the 
words were his, and were so reported; the meeting 
was undoubtedly ]nihlie and } ot tlu' juiy fouml lor 
30 ( 1 /. damages. The saim‘ iiowspapor as cast in 
230 /. damages in another libel action at t!it‘ suit of 
Fa])taiu bt.okes, also an K.IM. lor leporting in a 
speech made by Mr. U'Brien, M.l'., at a public 
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meeting held for a lawful purpose that he, Captain 
Stokes, was an “ invincible magistrate,” the innuendo 
put upon it by the plaintiff being that he was one of 
a mu] derous gang of that name. In both these cases a 
newspaper was heavily mulcted for reporting the 
speeches of public men concerning j)ublic func- 
tionaries, made upon matters of public interest, upon 
lawful occasions and at public meetings. The meet- 
ings did not however come under the excepted ones set 
out in the 3rd section of the Act of 1888. 

A mistake often occurs in the heading of a paragraph 
or in an otherwise coi’rect report or in a statement of 
facts subsequently amended. Thus, in Farrell v. 
Martin, a paragraph appeared in defendant’s paper to 
the effect that the plaintiff went to gaol for twenty- 
eight days. This was the heading of a report of the pro- 
ceedings at a police court whereat the plaintiff was, in 
default of paying wages sued for, sentenced to twenty- 
eight days’ iinpi isonment, and in reply to the Bench 
he said “he would pay if lie could,” and the conclusion 
of the report of the two cases respecting two sei3arate 
charges for wages was “ the defendant went to gaol for 
twenty-eight days.” Now, it turned out the money was 
])aid, and thad tire alternative sentence was not imposed, 
and that the plaintiff did not go to gaol. An explana- 
tory paragraph iippeared subsequently. The jury 
found that the report was a correct and fair one, and 
returned a verdict for the defendant ((hiccn’s Bench 
Division, Jan. 13, 1888J. Also see Mavis v. Conserni- 
tlue Newsjjaper Co. (3 T. L. It. 244). 

And, in the case of Shaw v. GolUmjridfje, the CV/// 
Press published an incoiTcct report of an action tided 
at the Mayoralty Court, and was cited by plaintiff to 
answer for a libel in rnisi'cju’escnting his evidence. A 
plea of its being a fair, impartial, and bond fide re})ort of 
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tlie proceedings 'was put in, and the issue contested. 
The jury found for plaintiff for 20/. (Queen’s Bench 
Division, Deb. 22, 1888). 

In Karris^ M.P. v. Arnoft of Irhh tried at 

Limerick Assizes July 1880, for a verbal mistake in 
omitting ‘ not ’ from a report of the proceedings before 
the Special Commission the jury found for lOOn/. — the 
omission represented plaintiff as swearing he was “an 
invincible.” 

A Judge’s Judgment or Summing-up not 
Privileged. — One of the most important and authori- 
tative decisions on a matter arising out of the Libel 
Acts was that of the Court of Appeal in v. 

Knight and amitlur (5 T. L. K. ik W. X., April 18, 
1889). It was previously held by the Court of Apptail 
in the same case that a report of a judg(‘'s sumiuiug- 
up was a fairly impartial report of a legal proeceiling 
to entitle the publisher to immunity for publishing it ; 
but a higher decision now establishes the eontrary 
damaging doctrine; and, until the law is amonded, it 
may be considered that a separate report of a judgo's 
charge is not necessarily privileged. The {':is«‘ in 
question came before the House of Lords from the 
Court of Appeal from a decision affirming a judg- 
ment of tlie Divisional Court. Thv defemlanls 
pleaded that the plaintiff had brought chargt's against 
them in a Chancery suit, and that tho pamphlet 
which they puldislicd of tliose proceedings, and which 
contained only the judgment, was a i'air, aemirate anil 
honest report oi what the judge stall'd in his jiitlginent 
in that suit; lait Huddleston, B., at the trial had 
left it to tlie jury to tind ; (Ij wln'ther tlu' ])am|»hh‘t 
in fact was a fair, honest and aeenrate U'port of the 
judgment; (2; whetlier it was ])u])lished by the defend- 
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ants bond fide and with the honest intention of 
making known the true facts of the case, in order 
to protect their reputation and in reasonable self- 
defence ; and (3) whether there was malice. The jury 
answered affirmatively all these questions. The plain- 
tiff appealed on the ground of misdirection, but the 
judges of the Divisional Court held there was no 
misdirectipn. When the case came before the House 
of Lords, the Lord Chancellor in his judgment 
remarked that the judgment of a judge was not 
necessarily privileged, and a report in part of what 
took place in Court may he the exact reverse of what 
is intended by a report “ that is putting a person who 
was not present in the exact position as regards all 
sides as if he were present.” His most weighty remarks 
were ; “ If a judge’s judgment or summing-up to a jury 
did not in fact give reasonable opportunities to the 
reader to firm his own judgment as to what con- 
clusions should be drawn from the evidence given, I 
think the publication of such partial and in that 
respect inaccuriite representation of the evidence 
might be the subject of an action for libel to which the 
supposed jirivilege in what was said by a judge would 
be no answer. Nor do I think there is any presump- 
tion one way or the other as to whether a judge’s 
jxxdgment does or does not give such a complete and 
substantially accurate account of the matter upon 
which he is adjudicating as to bring it within the 
privilege. If it be so, it must be piroved to be so by 
evidence, and certainly not inferred as a presumption 
of law. But in this case the learned judge was never 
asked to submit any such questions as are ikjw insisted 
on to a jury.” Bramwoll, L.J., in the course of his 
remarks said the pamphlet was not a publication of all 
the circumstances of the case, and was done by the 
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defendants not as imrvej’ors of ne^YS — not that news- 
papers had any peculiar privileges in that respect » 
except what was given them hy statute — hut in 
vindication of their character. They did not liold the 
IDiiblication of a judgment could nut he the snhjei't of 
a libel action. The plaintiff, however, had not suc- 
ceeded, because the proper objection had nut b<'en taken 
at the trial, namely, that though the jury had fouml 
against the plaintiif on the facts, lie was entitled to 
judgment becanse it had not been )d<*aded that tlu' 
publication was a fair and aecTiratc report, not of 
the learned judge’s judgment, but of the proeeoding.s 
at the trial. Titzgeiald, L.rh, concurring, stated, inif r 
alia, that a publisher incurred e«tnsiderable lisk in 
giving only the decision of the judgt', and not the reasons 
of that decision ; ho may exceed the limits of privilege 
and leave himself open to the imputation that he had 
adopted the plan of a partial publication Jis th»' vehi(*h' 
of malice. “ The publication of the deeisitun preeed<*d 
by the judge’s summary of the case and tin' evidem'c 
with his own reasons comes jmma fane within tin' 
protection afforded to the pnhlieatioii of prm'cedings t)f 
a court of justice, and to obtain that protection it was 
not necessary to give all prior proceedings at tin* trial.” 

Tins weighty and im]>ortant judgment at once 
destroys the absolute confidence which was felt in 
reproducing the judgment of a judge. All news- 
papers, in so doing, naturally ]>iesumed such a pro- 
nouncement was a wt'll-b.danced, impartial and sub- 
stantially accurate reflex of tlie whole of llie evidence 
on both sides and of the main features of the ease. 
Now that snob a presumption can no longer lie safely 
indnlgvd in, the law njujii the snlji'ct is lediieed to n, 
condition of luirassiiig doubt, pt*iph‘xiiv and nneer- 
taiuty; and newspapers are obliged to <‘Xfrei.se the 



TEE COURT OF APREAU8 DECISION. 89 


greatest caution in tliis respect, and actually to sit 
in judgment on the very judges themselves, and 
exclude from their colnmns judicial charges or judg- 
ments which are not sufficiently exhaustive, im- 
partial and complete — a condition of things, which 
for the public interest cannot very long be tolerated, 
as it will lead to the exclusion of all summarised 
reports from certain responsible newspapers, the 
exigencies of whose limited space preclude the pos- 
sibility of their reporting with any fulness the 
entire evidence in a case, and who up to this satisfied 
themselves and their readers with a mere report of 
the judgment. 

The importance of this decision will best be gathered 
from a brief review of the o}Dinions held by the Court 
of Appeal in the same case when that body affirmed 
the decision of the Divisional Court as to the privilege 
attaching to the publication of a judgment. Lord 
Esher, in dolivoriiig the judgment of the Court of 
Appeal {^IcDoiKjall v. Knight Son (17 Q. B. 1). GdQj, 
stated that since Lewia v. Levy (E. 13. & E. 537) 
27 L. J. (). B. 282) public policy justifies the publi- 
cation of the proceedings in a Court of Justice on the 
ground that the Court is open to the public, but cannot 
hold all the people who may wish to be present, and 
that it is for the public Ijcnclit that what takes place in 
Court should be made known to all. If a fair report 
of any distinct part of a trial is published, the publica- 
tion is justifiable, and therefore a fair report of the 
whole of one day’s proceedings is privileged, even 
if the result is that it bears haidly on the character of 
an individual wlio may be in a position later on to 
answer all tJiat is brouglii forward against him. In 
my o])iiiioii ‘fair’ is ecpiivaleiit to fairly correct; 
whether a jiersuii’s mind is fair is involved in the 
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question whether tlie publication is hand fide. Tbo 
question of fairness arises only when tlie report is not 
literatim et verhatim. If it is so, no question can arise. 
Suppose the judgment is erroneons, still the persons 
who were not in Court but who read the rept)rt are 
put in the same position as those who were in Conit 
and heard the judgment delivered. The responsibility 
for the accuracy of the judgment rests on the judge 
who delivers it, not on the person who ptiblishos the 
report of it. The fact of the publication of a judgment 
in a pamphlet is not material. For a jury to be asked 
whether the summing-up of a judg'e, or his judgment in 
the case of which the report is published, is fair and 
accurate would be most mischievous, fur it would tend 
to destroy the independence of judges." (d’he etfeet of 
the recent decision of the House of ijords is to do all that 
the learned Master of the Foils considered mischievous, 
and to make reporters, or ultimately juries, judges of 
the impartiality of the judges’ charges, a most un- 
welcome state of things for all ]>arties interested). 
Bowen, L.J., in his decision in the ease, comoirred 
with Lord Esher, as did the rest of tb.e ('’ourt, 
but added further, “that it is for tlie interest of the 
community that no restriction should he phu-t'd on the 
publication of what judges say in tlu' court-t' of pro- 
ceedings in Couits of justice." He (}uot(i<l and 
approved of Oocklmrii’s, pronouucenient in 
V. Walter (L. R. 4 Q. B. 7d), that “what(^vt*r the 

advantages attaching to a system of unwritten law 

and of these wo are fully sensibh'. -it lias :ii least the 
advantage of elasticity, and enables those who admin- 
ister it to adapt it to the varying conditions of soeiety 
and to the requirements and liabits of tln^ agc‘ in which 
WG live, so as to avoid the inconsisteiicieh and iiijustiiH' 
which arise when the law is no longer in harmonv 
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with the wants, and usages and inteieats of the 
generation to which it immediately applies. Our law 
of lihel has in many respects only gradually developed 
itself into anything like a settled and satisfactory form. 
The full liberty of public writers to comment on the 
conduct and motives of public men has only in very 
recent times been recognised.” It is not only true 
that no action will lie for the publiontion of a correct 
account of all that has passed, but the proposition 
must be extended so as to include the case of a fair 
summarised account. It is true that a report of a 
fragment may be published, as in Lewis v. Levy 
(1 E. B. & E. 537). “In case of a newspaper, the 
publication of proceedings from time to time with- 
out malice is undoubtedly privileged.” Fry, L.J., 
also conciuTing, said the question was if the report 
published was a fair report of that part of the proceed- 
ings of which it purported to be a report, and “ it it is 
so, in my opinion, it is primd facie privileged.” The 
law, as Lord Campbell said in Lewis v. Levy (^supra), 
upon such subjects must bend to the approved usages 
of society, though still acting upon the same principle 
that what is hurtful and indicates malice should be 
punished, and that which is bond fide and beneficial 
should be protected (17 Q. B. B. G36). 

From these weighty pronouncements of the law as it 
stood before the recent disastrous decision in the House 
of Lords, and its present unsatisfactory condition 
since their ruling, the necessity for an amend- 
ment, that will bring things back at least to their 
former position of qualified security, is evident, and no 
stronger reasons for tho change could bo suggested 
than are furnished in the remarks of Lord Usher as to 
tho new and unsought for duty it casts upon editors 
to become the critics of judicial utterances. 
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CHAPTER IX. 

Seditious, Obscene and Blasphemous Libels, Ciumixal 
Informations. 

“Every one,” says Mr. Jiistico Stephen in his draft 
code, which, in the opinion of the Criminal Code C<iin 
mission, states accurately the existing law, “cimimits a 
misdemeanonr who publishes, verbally or otherwise, 
any words or any document with <a seditious intention. 
If the matter so published consists of words spokini, 
the offence is called the sjieaking of seditious words. 
If the matter so published is contained in anything 
capable of being a libel, the offence is called the pub- 
lication of a seditious libel.” Art. 91. 

“A seditious intention is an intention to bring into 
hatred or contempt or to excite disaffection against tlu‘ 
person of Her Majesty, her heirs and successors, or tho 
Grovernment and Constitution of the United Kingdom 
as hy law established, or either House of Parliament, 
or the administration of justice, or to exciti? lh‘r 
Majesty’s subjects to attempt, otherwise than bylawful 
means, the alteration of any matter in Church or States 
hy law established, or to raise discontent or disafft'ctiou 
amongst Her Majesty’s suljects, or to ]>roniote fadings 
of ill-will and hostility hetweon different classes of 
Her Majesty’s subjects.” Art. 92. 

Of course an intention to effect a reformation of the 
constitution by lawful means, or to peitit out matters 
“which are producing or have a tendency to ]U'udnc(‘ 
feelings of lialred and ill-will between different classes " 
is nut a seditious intention. 
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“ In determining whether the intention with which 
words were spoken, any doctiment was published or 
any agreement was made, was or was not seditions, 
every person must he deemed to intend the conse- 
quences which would naturally follow from his con- 
duct at the time and under the circumstances in which 
he so conducted himself.” Art. 94. 

The law of seditious libel developed under the later 
Tudors and Stuarts, and was administered by the Star 
Chamber, punishing by fines and imprisonment. Coke 
mentions “ two notable records” of earlier times.” We 
have the 23 Eliz. c. 2, making it a felony to “ devise, 
write, print, or set forth any book to the defamation 
of the Queen, &o.” The conduct of Scroggs against 
unfortunate pressmen is well known. Most of these 
oases are detailed in the State Trials, and their fre- 
quency can be gauged by the fact that in the year 
1GS4 all mo there were sixteen trials for political libels 
(Luttrell’s lhary, p. 125). The severity of the old 
law may be seen in the case of Sir Samuel Barnardiston 
for expressing his opinions in four private letters to a 
friend, and who was tried by Jetfreys (9 S. T. 1334). 
There the mere writing was enough to condemn 
him, apart from any guilty or malicious intention, 
to a line of 10,OOOZ. hext are the cases of Baxter, 
Francklin, Johnson and the seven bishops (S. T. 
])p. IdJi) to IJ.IO). A written censure of public men 
for tht'ir conduct as such and upon the laws and 
institutions of the countiy was, down to the later jiart 
of the cigliteenth century, a proper definition of a 
seditious libel. Fox’s Act introduced the element of 
intention. A inasteily review of the law down to 
17 S3 will be found in Lord Mansfield’s jnilgniont in 
the Dean of St. Asaph’s case (21 S. Ik 253), a most 
instinctive and interesting opitoiiio of tlic principal 
decisions. 
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Fox’s Act. Tlie notorious case of E. v. Stoclzdale 
(22 S. T. 292) led to tlie passing of Fox’s Act — the 
first protective press enactment, passed the 32 Geo- 
3, c. 60. It was entitled, “ An act to remove doubts 
respecting the functions of juries in cases of libel ; ” 
and its principal provisions are : “ Whereas doubts have 
arisen whether on the trial of an indictment or infor- 
mation for the mating or publishing any libel where 
an issue or issues are joined between the king and the 
defendant or defendants on the plea of not guilty 
pleaded, it be competent to the jury impannelled to 
try the same to give their verdict upon the whole 
matter in issue ; Be it therefore declared and enacted 
by the King’s most excellent majesty, by and with the 
advice of the Lords spiritual and temporal and Com- 
mons in this present Parliament assembled, and by the 
authority of the same, that on every such trial the jury 
sworn to try the issue may give a general verdict of 
guilty or not guilty upon the whole matter put in 
issue upon such indictment and information, and shall 
not be required or directed by the Court or judge 
before whom such indictment or information shall be 
tried to find the defendant or defendants guilty, merely 
on the proof of the publication by such defendant or 
defendants of the paper charged to be a libel, and of 
the sense ascribed to the same in such indictment or 
information. Provided always that on every such 
trial the Court or judge before whom such indictment 
or information shall be tried shall according to his or 
their discretion give their or his opiniim and direc- 
tions to the jury on the matter in issue between the 
king and the defendant or defendants in like manner 
as in other criminal cases.” 

It was also provided that the Act was not to 
interfere with the jury’s right to find a special 
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verdict, or tlie defendant's right to move in arrest of 
judgment. 

This Act, while silent as to the limits of the libel, 
did away with the injustice of previous decisions, that 
all that the jury could find was the mere fact of publi- 
cation, but the part leaving it to the judge to direct if 
he so wished was abused (H. v. Hone, S. T.). Both 
in the cases of B. v. Eaton (22 S. T. 785), and of 
JR. V. Beem (26 S. T. 529), Lord Kenyon expressed 
no opinion to the jury. In the case of B. v. Cuthill the 
same learned loid described in these remarkable words 
the liberty of the press, a definition of rights which 
many may properly seek to have extended : “ The 
liberty of the press is neither more nor less than this, 
that a man may publish anything which twelve of his 
countrymen think is not blameable, but that he ought to 
be punished if he publishes that which is blameable.” 

Lord Mansfield described the liberty of the press as 
the power of publishing without a license, subject to 
the law of libel. The most celebrated cases of political 
libel subsequently to tbe Act of 1792 were B. v. 
Baine (22 S. T. 318); B. v. Frost (ibid. 471); JR. v. 
Winterbotliam (ibid.); B. v. Lambert, Ferry and Gray 
(of Morning Chronicle (22 S. T.), for publishing an 
advertisement) ; JR. v. John Beeve (26 S. T. 529) 
(where the jury found the imblication but not the motive 
charged). In all these and other cases of a similar 
character the jury were recognised as the judges of 
the facts of publication and intention. By the 60 
Geo. 3 and 1 Geo. 4, c. 8, the Court on conviction was 
given the power to order all copies of the libel to be 
destroyed, and seditious libel was thus descidbed : 

“ Any seditious libel tending to bring into hatred or 
contempt the person of His Majesty, Lis heirs or suc- 
cessors or the regent or the government and constitu- 
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tion of tlie United Kingdom as by law establislied, or 
either House of Parliament, or to excite His Miijesty’s 
subjects to attempt the alteration of any matter in 
Church or State as by law established, otherwise than 
by lawful means/’ No change in the law }ias since 
taken place. The trials of Sir Prancis Burdett (4 B. 
& A. 95), Cobbett’s trial ; E. v. CarUIe (4 C. Sz P. 415) 
are the most interesting'. By d & 7 Viet. c. 9G, usually 
known as Lord Campbell’s Act, it shall bo competent 
for a defendant to plead the truth, and tliat it was for 
the public benefit it should bo published as already 
pointed out. 


Obscene Libels. 

Thic fourth clause of the Act of 1S8S takes away the 
protection otherwise allowed to a report if it contain 
any matter of a blasphemous or indecent character. An 
obscene libel “means an obscene or indecent book, 
paper, print, writing, picture, drawing, photograph, 
and suchlike representation.” In II. v. Ilicklhi, (/ock- 
burn, C.J. laid down this tost of obscenity : “I think 
the test of obscenity is this, whether the tenileiiey of 
the matter charged is to deprave and coirupt thost^ 
whose minds are open to siicli immoral influences, and 
into whose hands a publication of this sort luav fall ” 
(L. E. 3 Q. B. 300 j. Sometimes a publication of an 
indecent picture in a medical book may be justifiable, 
and some classical wmrks would faro badl}' if the line 
were too tightly drawn. A iiicture, otherwise a work of 
art, might ahu come under tlio ban. In his “ Digest of 
the Criminal Law” Mr. Justice IStephen (Art. 173) thus 
treats of the matter: “A i)ersun is justified in pub- 
lishing obscene books, papers, writings, prints, pic- 
tures, drawings, and other representations if their 
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publicatioia is for the public good as being necessary 
or advantageous to religion or morality, to the adminis- 
tration of justice, the pursuit of science, literature, or 
art, or other objects of general interest ; but tlie justifi- 
cation ceases if the publication is made in such a 
manner, to such an extent, or under such, circumstances 
as to exceed what the public good requires in regard 
to the particular matter published.’^ 

Thus, without going too minutely into details, cer- 
tain medical books and drawings, while not only allow- 
able but necessary for the purposes of professional 
instruction, are hardly permissible subjects for popular 
perusal, and, while their restricted publication in the 
first instance is to be allowed, their popularis ition is 
certainly a matter for the interference of the j’ohce 
authorities. The provisions of the 14 15 Viet. c. 100, 

deal with these offences, and by s. 29 a })orson publish- 
ing an obscene libel may get two years’ hard labour. 
Under the 20 & 21 Viet. c. 83, s. 1, any por.'.on may go 
before a magistrate or two justices of the ])e!ico and 
swear that ho has reason to believe and docs believe 
that obscene publications are kept in a place within 
the magistrate’s “jurisdiction for tlio purposes of sale or 
distribution, exhibition for the purposes of gain, lend- 
ing upon hire, or being otherwise published for pur- 
poses of gain, and that one or more articles of the kind 
have been sold,” &c., at or in connuoticjn with such 
place, and thereupon the magistrate or justices, U])on 
being satisfied that the complainant’s belief is well 
founded, and being also satisfied that the articles are 
kept for any of the purposes aforesaid, arc of sueli a 
character and description that the puhlieatiou of tlnmi 
would he a amsdeineanour, and pro])er to In' i)n)secuted 
as such, give authority by special warrant to any 
police officer to enter such place and search for and 
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seize all such hooks, papers, <Src., found there, and to 
carry them before the magistrate or justices, who sliall 
thereupon issue a summons calling upon the occupier 
of the place to appear within seven days before the 
magistrate’s Court, to show cause why the articles so 
seized should not be destroyed, and if the party sum- 
moned does not appear, or if he appears and the magis- 
trate or justices are satisfied that such articles or any 
of them are of the character stated in the wari’ant and 
have been kept for the purposes aforesaid, he or they 
are to order them to be destroyed at the expiration of 
the time allowed for appealing, and in the mean time 
order them to be impounded. An appeal by sect. 4 
to Quarter Sessions may be lodged within seven daj’s, 
on entering into recognisances to pay costs. A form 
of the order and of the procedure will be found in Ex 
]oarte Bradlaugh (3 Q. B. D. 509; L. J. U. C. 107). 
The death of the complainant does not put an end to 
the proceedings, as was seen in B. v. Tmeloce (5 Q. B. 1). 
336). 

If in an otherwise fair report of judicial proceedings 
obscene or indecent matter is published, the protection 
ordinarily extended to the report is withdrawn, and, 
although the difficulty may arise as to how a report 
with such an omission can be considered an accurate 
report at all, still its appearance is not justified (^Stcelf. 
V. Brennan, L. 11. 7 0. P. 2G1). An inherent riglit lies 
in a judge to prohibit any report of the proceedings of 
his court, but it is a power the Bench is slow to 
exercise. The best course would be to forbid by law 
the report of any indecent or obscene matter. 

The case of B. v. Adams (3 T. L. K. 85) raised 
some interesting points, the chief one ])eing wlietlier 
it was a criminal offence to send a young woman a, 
letter with an impropDer proposal, though in fact it 



LIMITED FUBLIGATION OF LIBEL, 99 


does not reach her. There seemed by Hick’s case 
(Palmer’s Eeports) some doubt, if a defamatory libel 
only reached the person defamed, whether it was a 
criminal offence. The first case of obscene and inde- 
cent libel reported was M, v. Curl, in Strange’s Eeports, 
and this was the case of a printed book. Then fol- 
lowed the case of E. v. Wildes^ 4 Burrow’s Eeports and 
18 S. T,, where the books were printed but never 
actuallj^ published or allowed out of the house, yet 
the jury held the printing was a publishing. A 
libel may be published if indecent or defamatory, 
but not if it leads to a breach of the peace, and this 
seems to be the guiding distinction. In It. v. HicMin 
. B. D.) it was laid down that what was obscene 
criminal, and in B. v. CruilcshanJc, in the Central 
Lminal Court in May 1880, two men were convicted 
indecent libel contained in a letter to a young 
an accompanied by pictures of a gross character, 
is judgment Coleridge, C.J., stated that the letter 
htained a defamatory libel tending to asperse the 
’character of the person written to, and to bring her 
into contempt, and was calculated to provoke a breach 
of the peace. The sending of such a letter might pro- 
bably provoke on her part or on that of her friends a 
breach of the peace. All that was necessary to sustain 
a conviction, therefore, was that there was a defama- 
tory libel. Sect. 227 of the Criminal Code defined 
what such a libel was, and the case was argued in B. 
V. Eolbrooh (4 Q. B. D.). 

In Ex ;parte Bradlaiigh (3 Q. B. D. 509) it was decided 
that an order by a magistrate for the destruction of an 
obscene book under 20 & 21 Viet. c. 80, s. ], is bad, 
if it merely sets out that the magistrate was satisfied 
the book was obscene, but not that ho was satisfied that 
the publication of it would bo a misdemeanour, and 

II 2 
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proper to be prosecuted as such. It will be seen by 
this the care that is necessary to be observed before 
ordering the destruction of obscene books. As regards 
the indictment for such an ofience, it was decided 
in Bradlaugh and JBesant v. The Queen (3 Q. 1>. D. 607) 
that in an indictment for publishing an obscene book 
it is not sufficient to describe the book by its title only, 
but that the words and passages thereof alleged to bo 
obscene must be set out, and if they are omitted the 
defect will not be cured by a verdict of guilty, and the 
indictment will be held bad either upon arrest of 
judgment or upon error. Such a defect is now cured 
by the 6th sect, of the Act of 1888 passed specially in 
consequence of this defect. 

At the Old Bailey, on the 30th of May, 1889, Mr. H. 
Tizetelly, a bookseller, surrendered and pleaded guilty 
to an indictment charging him with selling transla- 
tions of Zola’s works. The Bolicitor-Genoral, who pro- 
secuted, reminded the Court that the defendant pleaded 
guilty last October on a similar charge, and undertook 
not to continue the sale of any such books in future. 
He had broken that undertaking, and had advertised a 
reissue of the works alter i e\ ision. 2 VII the object ional>le 
matter was retained, and ho asked that the defendant’s 
recognisances should be estreated. The counsel fur 
defendant, undertook that the sale of the wm'ks shuiild 
1)6 positively discontinued. Tlio iLOcurder estreated 
the recognisances, 200/., and sentenced the deiendjint 
to three months’ imprisonment. 


Blasimie.uous Liuels. 

Blasphemy is an offence specially recognised under the 
Bibel Act, and, apart from the (juestioii oi prustjoutious 
for blasphemous libels, the third sectiun of the Act of' 
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1888 provides that no protection shall be afforded a re- 
port of any blasphemous matter. A blasphemous libel 
has been since the case of It. v. Carlile (3 B. & Aid. 161) 
recognised as an offence against the common law. In 
the case of denying the authenticity of the Scriptures, 
Abbott, C. J., and all the judges held with him that the 
defendant was guilty of a blasphemous libel (B. v. 
Waddington^ 1 B. & G. 26), Best, J. stating “that a 
work denying the truth of Scriptures and published 
maliciously is by common law a libel.” Denman, 
C.J., held that a publication tending to cast disgrace 
on or question the Old Testament was a libel (JR. v. 
Hetlieringion, Folkard, 598, quoting 5 Jur. 529) ; and 
in Cowan v. Melbourne, Kelly, L.C.B. held that a 
person could justifiably evade a contract to let cer- 
tain rooms because the plaintiff proposed to deliver in 
them lectures against the truths of religion (4 L. E. 
2 Ex. 230), Bramwell, B., agreed with Chief Baron 
Kelly, laying down the doctrine that “blasphemy 
consists in the character of the matter published, and 
not the manner in which it is stated.” A case of 
R. V, Pooleij, tried before Coleridge, J. (3 Eolkard’s 
Starkio, p. COO), turns a good deal upon the principle 
“ that a wilful intention to pervert, insult, and mislead 
others by means of licentious and contumelious abuse 
applied to sacred objects, or by wilful misrepresenta- 
tions or artful sophistry calculated to mislead the 
ignorant and unwary, is the criterion and test of guilt. 
A malicious and mischievous intention, or what is 
equivalent to such an intention in law, as well as 
morals, a state of apathy and indifference to the 
interests of society, is the broad boundary between 
right and wrong.” In the opinion of Mr. Justice 
Stephen, this principle of Starkie was that adopted in 
the case of Booley. 



102 TEE LAW OF NEWSFAPEB LIBEL. 


In the case of E. v. Eamsay andFooie (15 Cox’s C. C. 
35), Coleridge, O.J., held that the mere denial of the 
truth of the Christian religion or of the Sciiptures was 
not enough jper se to constitute such a writing a blas- 
phemous libel, so as to render the writer or publisher 
indictable. But “indecent or offensive attacks on 
Christianity or the Scriptures, or sacred persons or 
objects, when such attacks are calculated to outrage 
the feelings of the general body of the community, do 
constitute the offence of blasphemy, and I'ender the 
writer or publisher, or both, liable at common law 
to a criminal prosecution.” The punishment for a 
blasphemous libel is fine and imprisonment, and under 
9 & 10 Wm. 3, c. 2, a conviction brings with it inca- 
pacity to hold or enjoy any ecclesiastical, civil, or 
military office or employment. If on an indictment of 
several persons jointly for publishing a blasphomous 
libel in a paper it turns out that two of them who 
are respectively editor and publisher, had been already 
convicted on a charge of publishing similar libels 
in another number of the paper, the third party, 
whose defence is that he is not connected with the 
paper, can, upon his application, be tried separately, as 
his trial with the others might possibly prejudice his 
defence, especially if he desires to call them as wit- 
nesses. lie can call them as witnesses on his behalf, 
B. V. Bradlaugh (15 Cox’s C. C.). Hero it was also 
ruled that discussing the truths of religion in an 
argumentative, decorous manner is not a subject for 
a criminal prosecution, but that, if the language is 
offensive, indecent, or shocking, it properly is. 

Sects. 4, 7, 8, 9, of the Libel Act of 18SS deal with 
some changes in criminal procedure of much import- 
ance, and had bettor ho referred to (see infra). 

Principal cases on subject : Maitland v. Golnei/, Cam- 
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pagnon y. Martin (2 East, 434), where Laurence, J. held 
any variation was fatal ; Walters v. Mace (2 B. & Aid. 
756); JR. v. Carlile (3 B. & Aid. 161); JR. v. Wadding- 
ton (1 B. & C. 26), dealing with imprisonment. The 
statutes are 1 Ed. 6, o. 1 ; 1 Eliz. and 12 Eliz. ; 
3 James 1, o. 21 ; 9 & 10 Wm. 3, c. 32 s. 1; 53 Geo. 
3, 0. 160. 

Criminal Informations — when granted. 

In B. v. LaboucJiere (12 Q. B. D. 320) upon an 
application for leave to file a criminal information in 
respect of a lihel upon a deceased nobleman made by 
his representative who was not resident in this country, 
it was held that the Court, in the exercise of its 
discretion, must reject the application, for the rule to 
be collected from modern decisions is that a criminal 
information can only be granted at the suit of a 
person who is in some public office or public position, 
and not at the suit of private individuals, who have 
their remedy by private actions. In this same case 
another important principle was established, that the 
application being from a person not residing in the 
country was in itself a strong reason for rejecting 
it, and, further, that an application for a criminal 
information for a libel upon a deceased person 
made by Lis representative will not be granted. 
The judgment of Coleridge, C.J., is worthy of some 
notice. Delivering the united decisions of Denman, 
Field, Hawkins, Mathew, JJ., he agreed with and 
endorsed the opinion of Kenyon, C. J., in B. v. Topliam 
(4 T. E. 126) that the Court should not grant an 
extraordinary remedy, nor should a grand jury find 
an indictment unless the offence be of such signal 
enormity that it may reasonably be construed to have 



104 TEE LAW OF NEWSPAFER LIBEL, 


a tendency to disturb tbe peace and harmony of the 
community, where, in such a case, the public are justly 
placed in the character of an offended prosecutor to 
vindicate the common right of all, though violated 
only in the person of an individual for the malicious 
publication of even truth itself (this was before truth 
could be pleaded). In JR. v. CritcMeu (4 T. H. 130) ; 
B, V. Paine (Garth. 405) ; JR. v. TojjJiam (sujn'ai), the 
Courts inclined to favour the principle, that private 
character was alone to he vindicated and protected by 
the machinery of private actions. In B. v. Mead 
(4 Jur. 1014) the necessity for the person aspersed 
himself making the application was laid down clearly. 
Cases bearing on subject are JR. v. Kpinersley (1 W. Bl. 
294), where Lord Clanricardo sotight to restrain a news- 
paper from giving a ludicrous account of his appear- 
ance with an actress ; B. v. Epj)s (T. T. 1 S3 1 ) ; B, v. 
Binioul (T. T. 1831); JR. v. Smith (JM. T. 1831) ; B. v. 
Gregory (^8 Ad. & E. 907) ; JR. v. Latimer (15 Q. B. li>77). 
Of fifty cases from 1800 to 1880 of such applications, 
only four were from persons not in prominent public 
positions. In B, v. Lord Winchebta, Lord Blackburn 
said that the remedy had usually and properly been 
confined to cases of magistrates, ministers, public 
officers, and persons in high position, wlioso character 
was of such public importance as to require immediate 
vindication, and in B. v. Eeedicij ho reiterated tlie same 
principle. All these decisions seem gnjunded on that 
excellent exposition of rhe law contained in lUackstoue, 
book iv. c. 23, p. 200, where ho says: “The objects 
of the other species of information filed by the JVlaster 
of the Crown Office upon the complaint or relation 
of a private subject are any gross and notorious 
misdemeanours, riots, batteries, libels, and other 
immoralities, of an atrocious kind not peculiarly 
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tending to disturb tbe G-overnment (for tbese are 
left to the care of the Attorney-General) but which 
on account of their magnitude or pernicious example 
deserve the most public animadversion.” In Tates v. 
The Queen (14 Q. B. D. 1) it was ruled by the Court of 
Appeal that “ criminal prosecutions ” nnder the News- 
paper Libel Act of 1881 included prosecution by indict- 
ment, by criminal information, and by applications 
before a magistrate, but that they are not words which 
are generally used to describe proceedings by criminal 
information, as such could not be filed ex officio unless 
the Attorney-General was of opinion that the matter 
was of that importance to proceed in that ^ay. Bor an 
application for an information by a private person the 
prosecutor must bring into Court the libel and an 
affidavit that he is innocent of what is charged against 
him in the libel, and then only a rule nisi is granted, 
and the alleged libeller has an opportunity before the 
rule is made absolute of giving his explanation, and 
the reasons, if any, why the proceeding by information 
should not be allowed. And in the case of ex officio 
information there is this additional protection that 
there is the le-^ponsibility of the highest officer of the 
law, the Attorney- General, that the case was fit for 
being proceeded against by criminal information. In 
B. V. Labouchere (svpt'a) Lord Denman went so far 
as to express an opinion that if a newspaper or an 
individual were to shew by repeated attacks or wide 
circulation of those attacks upon a private individual, 
whether a subject or a foreigner, a persistent deter- 
mination to persecute, “he thought it tlie duty of the 
Court to protect the individual by making the rule 
absolute.” In B. v. Allison (L. T. vol. Ixxiv. p. 109), 
it was held by the Court of Crown Cases Reserved, that 
the fiat of the Attorney-General should mention the 
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names of tlie persons against wixom the prosecution 
is authorised to be instituted sufficiently to identify 
them. Where, therefore, an editor and manager of 
a paper had been convicted upon an indictment for 
unlawfully writing and publishing a libel in such 
paper, but the fiat omitted their names, merely 
authorising the prosecution of the publisher, editor, 
and printer of such a paper, it was lield that the 
defect was bad and that the fiat should specifically 
mention the names of the persons. The recent Act 
of 1888, of course, does away with the necessity of 
requiring the fiat, and substitutes instead an order of a 
judge. It was ruled in It. v. Judd (37 W. R. 193), 
where a limited company had printed a newspaper 
containing a libel, for another company which published 
the same,thatin the absence of knowledge of the contents 
the directors of the former company and the signatories 
to the articles of association of the latter were wrongly 
connected; also, that the fiat of the Attorney- General 
against “ the editor ’’ without naming him was bad. 
In Ex ^arte Littleton (52 J. P. 264) it was ruled in a 
criminal information against a person who acctrsed a 
postmistress of opening letters and tampering wuth 
them, that there may be special circumstances to 
entitle her to that remedy, but that the proper course 
was by indictment, and the Court refused the in- 
formation. In jK. V. Holbrook an application was made 
for a criminal information against the defendants for a 
libel published in a paper of which they were pro- 
prietors but the control of which they had handed 
over to a responsible editor, who managed entirely 
“ the literary department ” while others had the generiil 
management. The libel was inserted without tho 
knowledge, consent, and against the express autiiority 
of the defendants. Tho jhidge at the trial directed a 
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verdiot of guilty. On appeal it was held by Cockburn, 
C.J., and Lush, J , that there should be a new tiial, 
for upon the true construction of the 6th & 7th 
Vict. c. 96, the libel was published without the know- 
ledge, consent, or authority of the defendant, and it was 
for the jury to decide if the publication arose from 
want of due caution and care on his part (3 Q. B. B. 
63). 
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CHAPTER X. 

LOPwD Campbell’s act— apology — province of a judge — 

NEW TRIAL — REMITTAL TO COUNTY COURT — EFl'^ECT OF 

A VERDICT FOR NOMINAL DAMAGES. 

The advantages wMch this Act confers upon news- 
paper proprietors are already well known and appre- 
ciated, and have been found a just and necessary 
protection to the independent and proper exercise of 
the difficult and delicate duties of journalism. The 
full text of this important statute (6 & 7 Viet. c. 9G) 
will be found in the Appendix, and by its perusal it 
will be seen that several salutary defences can be 
pleaded under it. The truth of the matter charged 
can be pleaded on an indictment or information for a 
defamatory libel, and also “ that it was for the public 
benefit that the said matters charged should be pub- 
lished.” In recognition of a well-known principle of 
jurisprudence when on a trial for libel, evidence has 
been given which establishes a primci facie case of 
publication against the defendant by the act of any 
other person by his authority, it shall also be com- 
petent to the defendant to prove that the publication 
was made without his authority, consent, or knowledge, 
and that the publication did not arise from want of duo 
care or caution on his part. Some difficulties occur 
under the Act — for example, the expression “defamatory 
libel” had no ascertained meaning before the Act was 
passed, and iiiR. v. Diiffi/ (2 Cox’s C. C. 48) it was held 
not to include seditious or blasphemous libels, and yet a 
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seditious libel may be defamatory. Then in sect. 2, deal- 
ing with matters for the public benefit, the Act omits to 
say that the defendant may be acquitted if he proves 
all he is required to prove, and in sect. 4, providing 
that any one is liable to two years’ imprisonment for 
maliciously publishing a defamatory libel knowing it 
to be false ; if indicted under it he can prove the truth 
of the matter charged by way of showing that he could 
not know it to be false, the proviso in sect. 2 is too nar- 
row, and if he cannot it is difficult to see how any one 
can ever be convicted of such an offence as publishing a 
libel knowing it to be false, for it would be monstrous 
to suggest that the prosecutor might show that the 
defendant knew the libel to be false by giving evidence 
of its falsehood, and of his knowledge of it, and that 
the defendant might not contradict him. And sect. 7, 
allowing an answer to a presumptive case of publica- 
tion, does not add whether such proof is to entitle a 
person to an acquittal, or to go in mitigation of punish- 
ment. These arc some of the objections found with 
the characteristic clumsy drafting of the Act, and are 
clearly pointed out by Mr. Justice Stephen in the 
second volume of his valuable “ History of the Criminal 
Law,” cap. 24, p. 385. 

The 7th sect, of the Act has been held to apply to a 
case where two persons were tried on an mdictment 
for publishing blasphemous libels in a certain print on 
which their names were given, one as printer, the other 
as the publisher thereof. Proof of their identity with 
the persons so mentioned in the newspaper, or any 
evidence merely connecting them with the paper, was 
held not to be sufficient to fix their liability under the 
section, and evidence was required tliat they published 
the libels, and not merely the newspapers in which the 
libels were printed (P. v. Bcunsai/ and Foote, 15 Cox's 
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C. 0. 35). Turther, it was held in the same case that 
evidence that one of the parties published the paper 
was sufficient pimd facie evidence as against him 
without any express evidence that he knew of the 
libels, but express evidence as to the other party that 
he was editor was not held sufficient without proof 
that he directed the insertion of the libels (i'bid.'). 
Where in a case three persons were tried for publishing 
a blasphemous libel, the provisions of sect, 7 as to 
allowing exculpatory evidence in answer to a prima 
facie case of liability for publication being quite 
general in its terms was held to apply to a prosecution 
for the publication of a blasphemous libel. The 
defendant having originally published the paper, and 
having, after he ceased to be ostensibly connected 
with it continued to allow it, knowing its character, 
to be published on his premises by persons in his 
employment, it was held that there was a prima fade 
case against him, but yet that he had a fair defence 
under this Act (i'bid.'). 

A general authority by a proprietor or publisher to 
an editor to conduct a paper, in the absence of any- 
thing to give it a different character, must be taken to 
mean an authority to conduct it according to law. The 
employment of an untrustworthy or incompetent person 
as editor, or of one with a previous reputation for 
libelling, or the total omission to look after the conduct 
of the paper under such, or the omission to require that 
articles of a doubtful character should be submitted to 
a competent person for revision before their publication, 
may all be deemed sufficient to disentitle a proprietor 
to claim the protection of the statute. It is only on 
the criminal responsibility that such a limit is put, as 
the proprietor is liable civilly for whatever appears in 
his paper, howsoever it came to be inserted, not on the 
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presumption of autliority, as in tlie other case, but 
according to the maxim ‘-respondeat superior,” and 
on grounds of public policy and general convenience 
(M. V. Molhrooh^ 14 Cox’s C. 0.). 

By sect. 5 of the Act, any person guilty of publish- 
ing a defamatory libel shall be liable to fine and 
imprisonment not exceeding one year. By sect. 4, if 
any person do so “ knowing same to be false/’ he 
shall be liable to any term not exceeding two years. 
In Boater v. The Queen (22 Q. B. D. 284) it was ruled 
that on an indictment for publishing a defamatory 
libel, “knowing same to be false,” defendant may be 
convicted of merely publishing a defamatory libel. In 
B. V. Carden (5 Q. B. D. 1), upon an information for 
maliciously publishing a defamatory libel under the 
5th sect, of the Act, and also in an Irish case, JEx parte 
OErien (14 Cox’s C. C. 419) following B, v. JDufi/ 
(9 Ir. R. 329), the magistrate had no jurisdiction, it 
was held, to receive evidence of the truth of the libel, 
inasmuch as his function was merely to determine 
whether there was such a primd facie case made out 
against the accused as should warrant him in sending 
him forward for trial. It was the law that a defence 
of the truth of the libel could only be inquired into 
at the trial upon a special plea framed in accordance 
with the terms of Gth section (Ex parte Ellissen (Fol- 
kard’s Libel) and B. v. Toionsend, 4 P. & F. 1089). 
It was in consequence of the injustice wrought by this 
decision of B. v. Garden that the thiid section of the 
Act of 1881 was passed (see infra). 

In an indictment for libel in B. v. Felhermann 
(5 J. P. 1G8) framed under sects. 4 & 5 of G & 7 Viet, 
c. 96, whereas defendant was only committed under 
sect. 5 of that Act, the Judge (Mr. Justice Hawkins) 
refused to quash the indictment, but quashed as 
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mucli of it as purported to cliarge defendant under 
sect. 4. 

In E, V. SuWvan, before the Irish Exchequer Divi- 
sion in Nov. 1887, Palles, C.B., gave the judgment 
of the Court upon a stated case, holding among other 
things (the respondent being pro}3rietor of the Natioyi 
newspaper, and prosecuted under 50 & 51 Yict. c. 20, 
for having unlawfully published, with a view to 
promoting the objects of the Irish National League, 
a notice of the proceedings of that association, at 
a meeting of such body within a district specified 
where the association was suppressed), that the 
written statements made in the paper of which he 
was owner and publisher maybe deemed to be his state- 
ments, and were, uncorroborated, received as evidence 
against him and may be treated as voluntary confes- 
sions, following the decisions in B. v. Lamb (2 
Leach’s Crown Cases, 554; 1C Cox’s C. C. 347), and B. 
v. Unldes (Ir. E. 8 C. L. 50 j. 

By sect. 1 of the Act provision is made for the 
offering and making of an apology before the com- 
mencement of an action or as soon afterwards as 
possible, and that such a plea can upon notice ho pleaded 
(Form given in Chit. Forms, 10 ed. 844, and Bullen and 
Leak, 6 ed. p. 726). By sect. 2 money may be paid 
into Court and such })ayment pleaded. The payiiiont 
is conditional upon the plea being proved, and if the 
]ilea is not proved the defendant is entitled only to 
the damages found by the jury (Lafonc v. Smith, 
4 H. (h N. 158, 28 L. J. Ex. 33), who aie to assess the 
driinages irrespectively of the amount paid into Court, 
and are not to consider the payment into Court as 
an admission of liability to tlnit amount (Jones v. 
Morhie, L. n 3 Ex. 1 ; 37 L. J. Ex. 1 ). 

Lhus in Ilawlasley v. Bradshaw (5 t). B. D. 302) 
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where the defendant admitted the publication of an 
alleged libel, but pleaded that with the exception of 
the innuendoes set out in the statement of claim the 
libel was true, and in the alternative pleaded the inser- 
tion of a full apology in the newspaper under 6 <fe 7 
Viet. c. 96, and also the payment of 40^. into Court, it 
was held by the Court of Appeal, overruling the 
judgment of Queen’s Bench Division, that the offering 
of an apology and payment into Court and of a justifi- 
cation could be pleaded together, Bramwell, L.J., 
holding that a plea of payment into Court can be 
pleaded with a plea of justification, as it did not 
prejudice or embarrass the plaintiff. 

Much discussion arises as to the utility, timeliness, 
and validity of an apology or retraction. Where it 
is considered advisable or expedient to publish such, 
it should be speedy, complete, fair and honest, not 
too weighted or watered down with qualifications or 
reservations, else it may defeat its object. It should 
also be published in the same part of the paper the 
libel appealed in, with the same circumstances of 
prominence and publicity. The statute chiefly regu- 
lating the procedure is Lord Campbell’s Act (G & 7 
Viet. c. 96), sects. 1 and 2. 

The leading cases as to the sufficiency of an apology 
and the timeliness thereof are Chadwich v. Herapath 
(3 C. B. 885), Bavenhill v. Upcott (33 J. P. 299), Bish 
Allah Bey v. Johnstone (18 L. T. 620). 

As to an apology being pleaded in mitigation, the 
principal case is Smith v. Harrison (1 F. & F. 565). 

Under Order of Judicature Act, money may be paid 
into Court, and pleaded in defence if before delivery, 
and no other defence can in such a case bo pleaded. 
The words of sect. 2 of 6 & 7 Viet, are often pleaded, 
and are that “ the libel w'-as insci'ted in such newspaper 
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ox otlier periodical without actual malice and without 
gross negligence, and that, before the commencement 
of the action or at the earliest opportunity afterwards, 
defendant inserted in such newspaper or other periodi- 
cal a full apology for said libel ; Or, if the newspaper 
or periodical publication in which said libel appeared 
should be ordinarily published at intervals exceeding 
one week, had offered to publish the said apolog^^ in 
any newspaper or periodical publication to be seh'ctod 
by the plaintiff to such action, and to such plea to such 
action it shall he competent to the plaintiff to reply 
generally, denying the whole of such plea.’' By sect. 1, 
in an action for defamation it shall ho lawful fur tlio 
defendant to plead in mitigation of damages that after 
notice in writing ho made or offered an apology. 
Bramwell, L.J., in Purcell v. Solder remarked that the 
only exceptional privilege which newspapers luul over 
ordinary persons in libel actions was that under d 7 
Viet, they could pay money into Court and apologise. 
In Peters and another v. Edwards and another., it was 
held that in order to negative the presumption of 
negligence it was incumbent on the defendant to show 
how the mistake was made (3 T. L. B. 423.) 

Following the lines of Lord CampbelFs A<d, the 
fourth clause of the Act of 13S8 provides that no 
defendant can claim protection under the Ac't. if he 
refuse to insert in the newspaper a statement l^y way 
of explanation or contradiction of the report (‘om- 
plained of. This is so far us it goes a wise and prop(*r 
provision and protection, bnt it dues not go far enough, 
for it only protects rcjiorfs of puhlie meetings (nut ef 
judicial })roceediiigs, wliich are left to tliii old law 
rc(puriiig payment into Court and disjiroof of lu'gli- 
genco). Thu privilege should ])o extended to tdl kinds 
a libels, and to all kinds of reports inserted tliruugh 
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mere inadvertence, following the wise principle laid 
down in tlie report of tiie Committee of tlie House of 
Lords so far back as ISdS, where the risks of news- 
paper proprietors were very fairly represented in these 
words : “ The condnctors of respectable journals stateil 
to the Committee that notwithstanding the greatest 
caution they sometimes insert an objectionable para-, 
graph ; that in such cases respectable persons were 
willing to accept an ample apology, but that swindlers 
would not, and that their attorneys forced on the trial for 
sake of costs and the Criminal Law Commissioners 
stated, “ It very frequently happens that the editor or 
publisher of a newspaper may through inadvertence 
without malicious motive publish libellous matter. 
The injurious character of the libel may frequently 
depend on circumstances to which he is an entire 
stranger. In such oases it is obviously politic that 
the real author of the calumny should be made re- 
sponsible for his misconduct, and that the instrument 
of publication against which no charge of personal 
malice or ill-will is made should not bo amenable.” 
This is but a representation of the bare equities of the 
case, yet both legislation and judicial decisions have 
yet fallen short of establishing this plain recognition 
of right in a newspaper proprietor which is conceded 
in the case of every other person. The clauses dealing 
with apologies are but a concession of ^^art of the right 
which should be clearly acknowledged, that only for a 
wilful and deliberate act of publication or positive 
neglect should the proprietor of a paper bo made 
liable, and that it should be competent to him as a 
defendant in a suit when a presumptive case of publi- 
cation by an agent has been made to show that the 
act complained of was under circumstances where he 
could not be supposed to have directed or sanctioned it, 

I 2 
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and proof should "be given that ho was privy to the pub- 
lication of the libel. As it is, an innocent proprietor 
may, except under the protection afforded by recent 
Acts, suffer for the malicious conduct of a reporter or 
coiTespondent who himself cannot be made amenable. 

It has been held as already stated by the Court that 
the insertion of an apology must bo as near as possible 
in tbe same size and stylo of typo, and accorded 
the same position and prominence in the paper as 
the original libel. As explained in the case of 
Lafonev. Smith (27 L. J. Ex. 33) “the word apology 
whether it is full apology or apology alone means 
inserted so that it may operate as an apology, 
and putting it in small type is not enough. The 
place where it is put and the mode in which it is 
inserted as well as the terms in which it is couclied 
are all matters for the jury to consider.” Brain well, B., 
further held in the same case that an apology meant an 
“effectual apology” likely to counteract the effect of 
the previous mischievous statement, and it could not 
mean a paragraph inserted in an out-of-the-way or 
unlooked-for corner of the paper, and Watson, B., 
thought the apology should appear in tlni same part 
of the paper that the libel was published in. 

The publication of an apology may often lead to no 
practical result and be ineffectual and insunieient. Thus 
in a recent case of Eroicn v. MrFarIani\ which was a 
Scotch case against the proprietor of Saffti.^h Lvadvr fur a 
libel contained in a paragraph reflecting u])on plaintiff, 
and stating that he and his sons organised outrages for 
the Loyal and Patriotic Society, there was a contra- 
diction ot the report and an ajiolog-y tlu'refor puhlislied, 
hut the jury found for the plaintiff in 2oo/., and one 
farthing each for his two sons ((’ouit (»f Western 
Edinburgh, Dec. 1388). 
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The Province of the Judge at the Trial. — The 
judge is not bound to state to the jury as a matter of 
law whether a certain alleged libellous publication is a 
libel or not. His province and prerogative are simply 
to define what the law understands by a libel, and 
leave it to the jury to determine if the offence fall 
within that definition, and as incidental to that 
whether it is calculated or not in their opinion to 
injure the plaintiff (Barmiter v. Coupland, 6 M. & W, 
105). The 32 Greo. 3, c. 60, s. 1, enacts that on trials 
for libel the jury may find a general verdict of guilty 
or not guilty upon the whole matter put in issue, and 
shall not be required or directed by the Court or judge 
to find the defendant merely guilty on proof of the 
publication by defendant of the paper charged to be a 
Kbel and of the sense ascribed to the same ; and sect. 2 
states that a judge shall, according to his discretion, 
give his opinion and direction on the matter in issue to 
the jury (Bayliss v. Laurence, 11 Ad. & E.), who may 
find a special verdict (sec. 3). The usual course in trials 
for libel since the passing of the statute is first for the 
judge to give a legal definition of the offence of libel 
and then leave it to the jury to say whether the facts 
necessary to constitute that offence are proved to their 
satisfaction, and this is the common practice whether 
the libel is the subject of a criminal prosecution or of a 
civil action. The judge as a matter of advice to them 
in deciding the question may give his own opinion as 
to the nature of the publication, but he is not bound 
to do so as a matter of law {Barmiter v. Coupland, 
6 M. & W. 108 ; B. V. Watson, 2 T. E. 106). It is the 
duty of the judge to say whether a publication is 
capable of the meaning ascribed to it, but whether the 
judge is satisfied of that or not it must be left to the 
jury to say whether the publication has that libellous 
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ox defamatory meaning or not (Sturt y. Blagg, 10 Q. B. 
907). 

In a well-considered judgment in tliat case Wilde, 
C. J., remarks tliat : — “ It is tlie duty of tho jndgo to 
say whether a publication is capable of the meaning 
ascribed to it by an innuendo ; bnt when the jndgo is 
satisfied of that it must bo left to the jury to say 
whether the publication has the meaning so ascribed 
to it.” If the judge “ taking into account the manner 
and occasion of the publication, and all other facts 
which are properly in evidence, is not satisfied that the 
words are caj)ablo of the meaning ascribed to thorn 
then it is not his duty to leave the question raised by 
the innuendo to the jury.” In deciding on i he (question 
whether the words are caj)able of that meaning ho 
ought not in my opinion (says Solborne, L.O., in the 
celebrated case of the Capital S Counties JBanh v. Ueutij 
& Sons (7 H. L. 0. 749) to take into account any more 
conjectures which a person reading the document 
might possibly form as to some of the various motives 
and reasons which might have actuated the writer, 
unless there is something in the document itself and in 
other facts properly in evidence, which to a reasonable 
mind would suggest as implied in the publication 
those particular motives or reasons. The tost ac'cord- 
ing to the autliorities is whether under the circum- 
stances in which the libel was published, reasonable 
men to whom the publication wavS made would ho 
likely to understand it in a libellous sense. Ihunours 
or any consequences which they may have had could 
not properly he left to the jury as evidoiico tending to 
give a libellous meaning to a document if it were not 
otlierwiso proved to bo a libel. Cases on tlie re- 
spective provinces of court and jury are principally 
the following ; — Woolnoth v. Meadows (o East, 4G3) ; 
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Woods V. Brown (6 Taunt. 169); Wright y. Clements 
(3 B. & Aid. 503) ; Goldstein v. Foss (6 B. & C. 154) ; 
Eearne v. Stowell (12 A. & E. 719) ; Cajgel v. Jones 
(4 0. B. 259). As to tke duty of the Court to decide if 
the words are libellous, besides Farmiter v. Coupland 
{suprd^^ Sturt v. Blagg (supra), Mulligan y. Cole (L. E. 
10 Q. B. 549), may be consulted. In Watkin v. Mall 
(L. E. 3 Q. B. 396) a judge, it was ruled, ought not to 
withdraw a case from, the jury unless he is satisfied the 
words are incapable of the meaning averred (Cox v. 
Lee, L. E. 4 Ex. 284; Hart v. Wall, 2 C. P. D. 146). 

Arrest of Judgment. Erom Fox’s Act a defendant 
could not be couYioted of libel if the jury before Avhom 
the issue was tried did not hold that the tendency of 
the publication was libellous, and the defendant though 
still found guilty by a jury could obtain the opinion of 
the Court upon a question of law. If the defendant 
can get either the jury or the judge in his favour he 
will succeed, and the prosecutor or plaintiff will fail 
unless both are in his favour. The Common Law 
Procedure Act, sect. 61, did a good deal to remove the 
difficulties a plaintiff had in putting a cause on the 
record with sufficient technical precision. But while 
it did so it did not deprive him of his right to appeal 
to the Court to rule if the words alleged to be a libel 
or actionable slander though so found to be such by a 
jury were so in the opinion of the Court. A defendant 
by that provision has lost the old right of moving the 
arrest of judgment, for the materials on which the 
question whether the words written or spoken were 
used in a defamatory sense has to be decided are no 
longer on the record. But when the proof is complete, 
and all that can be properly found on that proof in 
favour of the plaintiff is found for him, the Court 
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(according to the opinion of Blackburn, L. J., in the 
case of the Capital and Counties Bank v. Senty and Sons, 
(7 H. L. 0 . 741) have exactly the same power that they 
had before, and if they are of opinion that if all which 
could be found had been put on the record under the 
old system, the judgment wonld have been arrested, they 
shonld give judgment for the defendant (see Mulligan 
V. Cole, 10 Q. B. 549). Thus we see in Adams v. 
Coleridge (supra), although the jury found for plaintiff 
for 3,000Z., the judge refused to accept the verdict as 
being against the weight of evidence, and entered 
judgment for the defendant. 

A New Trial. — If the judge in his charge to the 
jury should happen to tell the jury that the matter 
under controversy was libellous and that it was not, 
the verdict can be set aside on the ground of misdirec- 
tion (Hearne v. Stoioell, 12 Ad. <fe E. 731). There 
Denman, J., held the Court were bound to grant a new 
trial on the ground of misdirection. If the jury award 
excessive damages a new trial may be sought (Glan- 
ricarde v. Joyce, Irish Court of Appeal, J an. 1888). And 
if the jury find that a certain publication, on the face 
of it libellous, is not so, this verdict for the defendant 
may be set aside and a new trial obtained (Himt v. 
GoodlaJce, 43 L. J. C. P,). These are some of the 
principal grounds for moving to set aside a verdict in 
a libel or slander action, and need only be incidentally 
and briefly referred to. Within four days of the 
termination of the trial the party aggrieved with the 
verdict must serve notice upon the opposite party to 
shew cause, within eight days of the date of order or 
as soon as the case can bo heard, why a now trial 
should not be directed. A new trial shall not bo 
granted on the ground of misdirection or the improper 
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reception or rejection of evidence unless in the opinion 
of the Court to whom the application is made some 
snbstantial wrong or miscarriage has been thereby 
occasioned by the trial of the action, and if it appears 
that such wrong or miscarriage affects only a part of 
the matter in controversy the Court may give final 
judgment as to the other part and direct a new trial as to 
the defect (0- xxxix. r. 3). A new trial can be ordered 
on any question in an action (r. 4). Where damages 
are outrageously heavy so as to induce a strong pre- 
sumption of partiality in the minds of the jury a new 
trial will be granted (Smith v. Brampton^ 2 Folk. 644). 
Only on strong grounds is a Court disposed, however, 
to interfere with the verdict of a jury (Odger v, 
Mortimer^ L. T, N.S. 472). It will do so where damages 
are inadequate as well as where they are excessive 
(Kelly V. Sherlock, L. E. 1 Q. B. 677 ; FalveyY. Stanford, 
L. E. 10 Q. B. 54); or where mere misdirection as 
mentioned above (Hearne v. Stoioell, 11 L. J. Q. B. N.S. 
25 ; Beatson v. Skene, 29 L. J. Ex. 430), or where 
irrelevant matter were held protected and was not so 
(Stace V. Guffril, L. E. 2 A. C. 420) or where the actual 
libel was by neglect not produced in the Court below. 

Remittal of Actions to County Court. Under 
the 66th sect, of the County Court Act, 1888, running 
as follows : “ It shall be lawful for any person against 
whom an action for tort is brought in the High Court to 
make an affidavit that the plaintiff has no visible means 
of paying the costs of the defendant, and thereupon the 
judge of the High Court shall have power to make an 
order, unless the plaintiff shall, within a time to be 
mentioned, give full security for the defendant’s costs, 
or satisfy the judge of the High Court that he has a 
cause of action fit to be prosecuted in the High Court 
. . . the action will be remitted for trial before a 
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Court to be named in the order.” In Farren y. Lotoe & 
Co. and Medley^ where a lihellons charge Yms made 
against the plaintiff that he embezzled certain sums of 
money, and the defence was justification, the action 
was remitted under above section. On appeal, T)en> 
man, J., stated that a cause fit to be prosecuted did 
not mean a cause which must succeed, but one of 
superior fitness to be tried in the High Court, and, that 
particular case being a very serious one, he reversed 
the order of remittal made below, and left the case in 
the Superior Courts (5 T. Ij. 11. 237). In Stokes v. 
Stokes (19 Q. B. D. 62) it was ruled that there is juris- 
diction under the 10th sect, of the County Court Act 
(30 & 31 Viot. c. 142, s. 10) to remit an action for 
slander, the words of the section clearly showing that 
a Court or judge can do so in any case of “ malicious 
prosecution, illegal arrest, illegal distress, assault, 
false imprisonment, libel, slander, seduction, or other 
action of tort.” 

The Effect of a Verdict for Nominal Damages. 
In many actions the jury, evidently as a compromise, 
award merely nominal damages, often to mark their 
disapproval of the proceedings and their sense of the 
triviality of the injury incurred. If the verdict does 
not carry costs it effects that purpose, but now it lies 
in the discretion of the judge who tries the case to cer- 
tify for costs or not. Before the Judicature Act any 
verdict under 40s. did not carry costs, but the matter 
rests now with the Court. In the case of a jockey 
named Wood against Cox, the proprietor of the 
Licensed Yictuallers^ Gazette for a libel charging him 
with “ pulling a horse ” on two occasions, and thus 
implying unfair riding, the defendant, pleading the 
truth of the statement and that the words wore 
not published falsely or maliciously, the jury (the 



WEAT ''GOOD CAUSE” MEANS. 123 


case occupying nine days at hearing) gave plaintiff a 
verdict for a farthing. On appeal from certificate of 
the Lord Chief Justice it was contended that the verdict 
was not “ good cause ” within the meaning of 0. Lxv., 
r. 1. In Mohe v. EUl (4 T. L. E. 738) the Court ruled 
that a verdict of a farthing in an action for libel was 
an element to he taken into account. In Jones v. Cttr- 
ling (13 Q. B. D. 268) it was held that the facts must 
shew “ the existence of something having regard either 
to the conduct of the parties or to the facta of the case 
which make it more just that an exceptional order 
should he made than that the case should he left to the 
ordinary course of taxation/’ In Cooper v. Whittlngham 
(15 Ch. D.) most of the circumstances constituting 
“ good cause ” were set out hy the late Master of 
the Eolls. Cotton, L.J., in Appeal Court, in Wood 
V. Cox (supra), held that as a matter of business no 
jury would give a plaintiff merely a farthing damages 
for a libel if they believed that his evil reputation 
was not founded on truth. A man with such a cha- 
racter had no right to bring an action, and if he did he 
acted oppressively, and therefore “good cause” existed 
for depriving him of costs. Bowen, L.J. concurred, 
holding that if a jury gave such damages they 
implied plainly that the action should not have been 
brought, and that the plaintiff acted oppressively 
in bringing it. Fry, L.J., thought the defendant 
should not bo made pay the costs of an action which 
should never have been brought against him, and the 
smallness of the damages indicated the view of the 
jury (5 T. L. K. 272), From these weighty, authorita- 
tive pronouncements it may safely be stated that a 
nominal verdict should never bo made in a libel action 
to carry costs, and is in itself “ good cause ” for a judge 
to ref n so to certify for costs. 

In three cases tried together and all adjudged alike, 
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namely Bowen v. Bell, Broolcs v. Israel, and North v. 
Bilton (4 Q. B. D. 95), where in actions severally tried 
by a jury the plaintiffs severally recovered a farthing 
damages, and no application or order as to costs was 
made at the trial, the Divisional Court was held to 
have jurisdiction under 0. LX. of Judicature Act, to 
entertain the application to deprive the plaintiff of 
costs, but that such application will be entertained 
only when made within a reasonable time after the 
trial. In Garnett v. Bradley (36 L. T. 640) ; and 
Parsons v. Tinling (2 0. P. D. 110), it was decided 
plaintiff was entitled to his costs unless the judge’s 
order was made otherwise). In Balcer v, OaJces 
(2 Q. B. D, 171); General Steam Navigation Co, v. 
London (& Edinhurgh Shvp^ing Go. (2 hi. D. 467) it was 
decided that a Court in such verdicts could make any 
rule as to costs it liked. In Kelly and Sherloch (L. B, 
1 Q. B. 239) a farthing damages wore awarded for a 
gross libel and ,tlie verdict upheld, and in CooJce v. 
Brogden d Co. (1 T. L. K. 497) it was held that there 
was no inconsistency in a jury giving a farthing 
damages, even though at same time they held the libel 
was malicious. 

By the Libel Act (Ireland), 1868, 31 & 32 Viet, 
c. 69, passed for the purpose of assimilating the law in 
Ireland to that in England as to costs in an action for 
libel, it is enacted that in all actions for libel where 
the jury give damages under 40s. the plaintiff shall not 
be entitled to more costs than damages unless the 
judge before whom the verdict shall bo obtained shall 
immediately afterw’-ards certify on the back of the 
record that the libel was wilful and malicious. By 
sect, 2 it is further enacted that such shall not apply 
to England or Scotland. By sect. 5 of the County 
Courts Act, 1867, it is enacted that in any action 
commenced after the passing of the Act in any of Iler 
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Majesty’s Superior Courts of Eecord, whether hy verdict, 
judgment by default, or on demurrer, the successful 
party shall not be entitled to any costs if he shall 
recover a sum not exceeding lOZ. if the action is 
founded on tort, unless the judge shall certify that it 
was a fit case for the superior Court, or unless a Judge 
at Chambers or the Court shall by order or rule allow 
such costs. By the 67th sect, of Judicature Act this 
applies to all actions, and by sect. 49 no order as to 
costs shall be subject to appeal unless by leave of the 
Court mating such order (Kent v. Lewis, 21 W. E. 
413 ; Gray v. West and Wife, L. E. 4 Q. B. 175 ; Oreaven 
V. Smith, Jj. E. 4 Ex. 146 ; Samjyson v. MacJcay, 38 L. J. 
Q. B. 245), 

A certificate should be applied for immediately, and 
no interval allowed to elapse after trial (Fo7'sdike v. 
Stone, 37 L. J. C. P. 301). In an action for slander, 
where some of the counts were for actionable words 
and others were not so but special damage was laid for 
all, and the plaintiff had a verdict on all counts for 
40s., he was held entitled to full costs (Saville v. Jar dine, 
B. E. 631). 

Lodging Money in Court. Often a dijfficulty may 
arise about the effect of a lodgment of money in Court, 
and its relation to a plea of justification in connection 
therewith. Before a recent case of Fleming v. Foliar 
(5 T. L. E. 589), the question was never raised before, 
but the principle, there laid down and determined is 
most impoitant. There the publication was admitted 
to be libellous, as to which the defence set forth a 
number of facts respecting which the defendant averred 
that whether they justified the whole of the libel or not, 
he did not know, but assuming that they did not, ho paid 
into Couit 40s. in respect of those parts of the libel 
which it did not cover. This had been struck out in 
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the case as repugnant to the Jndicattire Rule, Order 
xxir. providing that a defendant may with a state- 
ment of defence denying liability (except in actions of 
slander and libel) pay money into Court. The plea 
was also considered embarrassing in so far as it did not 
specify the charges which it was intended to justify, 
and those which it admitted were not justified or 
excused, and in respect to which the money had been 
paid into Court. Coleridge, C. J., thought the rule was 
expressly designed for this sort of defence in con- 
sequence of the decision of Hawlcesley v. Bradshaw 
(5 Q. B. D. 22, 302), that it might be done. The Enle 
permitting payment into Court generally along wfith 
another defence expressly excepts actions of libel. The 
defendant, therefore, may justify some parts of a libel 
where it is expedient to do so, and confess a cause of 
action as to the remaining parts, but ho cannot as to 
the same libel or part of a libel justify it and pay 
money into Court. Where there were separate and 
distinct libels or parts of a libel it is only fair that the 
defendant should be allowed to justify some and j)ay 
money into Court as to the others, though there are 
dicta of Campbell, C.J., in B, v. Newman (1 E. & B. 
268), to the effect that where there was justification of 
a libel pleaded it must justify the whole and l>e proved 
in toto. In the case of Fleming v. Dollar (s;q>?*a), it w^as 
left doubtful which parts were justified and which not, 
and the plea was therefore held to be embarrassing and 
to be within the exceptions of the rule. Hawkins, J., 
concurred in this ruling of the Lord Chief Justice. 

In an Irish case of Harris v. Arnott the Exchecpier 
Court held that the money paid in under Lord Canip- 
belFs Act could not be withdiawn unless in satisfac- 
tion. But in England the parts of the section as to 
money in Court is repealed so that the law may now 
be different in the two countries. 
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Imprisonment for Libel — Eeoent Cases. 

V. Hill and another. TMs was an action for criminal libel 
against tbe pnblisliers of a paper called tlie Modern Owl, 
and where the matter complained of was a paragraph 
running as follows : — “ Doesn’t J ones’ man who comes 
from Dunstable like to play with the Avery waiter in 
Bute Street ? Never mind, he will get caught before 
long.” ,The jury found the defendants guilty, and 
the judge (Cave, J.), severely commenting upon the 
scurrilous character of the publication, sentenced the 
publisher to six months’ imprisonment (Circuit case at 
Bedford Assizes, 1888). A further action was tried at 
Warwick against the printer and publisher of the same 
print for libel, and the jury having found for the plain- 
tiff evidence was given of the cessation of the papers 
and of the previous sentence, so the judge ordered 
defendants to enter into recognisances to come up for 
sentence when called. And in the case tried at the 
London Central Criminal Court on May 30, 1889, of 
Wallcer & Harvey v. William Biley, the defendant pleaded 
guilty to libelling Mr. Arthur Gladstone Walker and 
Mr. Ei chard Harvey, who were concerned in the 
management of his mother’s business. The business 
was not successful, and the defendant and his mother — 
so it was alleged — had persistently pursued the prose- 
cutors and libelled them. At the last monthly session 
Eiley got the case postponed on the declaration that 
he would justify all his statements. Again, on the next 
day, he got the case adjourned on the same plea. Now 
no attempt was made at a justification. — Sentence of 
three months’ imprisonment was passed. 

These two recent cases siifSciontly attest the power 
of the Court to visit libels with severe punishment. 
The duration of the sentences is, as already seen, 
regulated by the provisions of the G & 7 Yict* c. 96, 
sects. 2 & 3. 
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CHAPTEE XI. 

WHAT CONSTITUTES A PUBLICATION? 

The question of publication is an important de- 
termining fact in every case of libel, for without its 
proof no action is sustainable. There are various modes 
of publication (Burdett v. Abbott, 4 B. & A. 160) ; but 
subject to the exception of privilege a communication 
to a third party of any defamatory matter is actionable, 
and in case of libel “ it is nothing more than doing 
the last act for the accomplishment of the mischief in- 
tended by it ” (jper Best, J., in JK. v. Burdett, 4 B. & A. 
126). The mode of proving a publication in a news- 
paper was provided by stat. 6 & 7 Wm. 4, c. 76, ss. 7 
& 8. So far this is modified by the Act of 1881, which 
makes an entry in the register of newspaper pro- 
prietors evidence, but it can only be so of an individual 
or representative proprietorship, not of a company, and 
it can only be evidence of the fact that in July of that 
year such proprietorship existed (see remarks on 
Eegistration). Holroyd, J., held (4 B. & Aid. 143), 
that the moment a man parts with a libel ho ceases 
to have control over it, unhappily not ceasing to 
incur liability for it {Griffith v. Lewis, 7 Q. B. 61 ; 
Fryer v. Gather cole, 4 Ex. 262 ; Cooh v. Ward, 6 Bing. 
409). The inference of malice is prcsumaldo where 
“ the tendency and import of the language used in any 
publication is to defame and injure another” { 2 )er 
Littledale, J., in Haire v, Tr/7&'o?j, 9 B. dv 0. 645), but 
it may bo rebutted by -proof of ludvilego that circum- 
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stances do entitle it to be so considered, or tbat the 
occasion prevents the inference ; but then it may be 
shewn that there was actual express malice (Toogood v. 
Spyring ^ 1 Cr, M. &E. 193 ; Early v. OuseUy, 1 B. & N. 
1 ; Cooke v. Wildes, 5 E. & B. 328 ; Tuson v. Evans, 

12 Ad. & E. 733 ; Hemmings v. Gasson, 1 E. B. & E. 
346.) 

The truth is an answer to an action (per Littledale, J., 
McPherson v. Eaniells, 10 B. & 0. 272) not because 
it negatives the charge of malice, but because it shews 
plaintiff is not entitled to damages, for the law will 
not permit a man to recover damages in respect to a 
character he either does not or ought not to possess. 
One may publish a libel by reading it aloud (4 B. & A. 
160), by selling it or distributing it gratuitously, or 
sending it by post whereby it gets into the hands of 
a third party, even to a man’s wife (^Wenman v. Ash, 

13 C. B, 836). 

Of course, and properly, more weight attaches to 
what is written, as the littera scripta havo relatively 
about them every circumstance of deliberateness and 
consideration which do not usually characterise 
words which may be spoken in a hurry, or under 
circumstances of peculiar provocation from the conduct, 
demeanour and manner of the aggressor. The tendency 
of the decisions has been to assume that anything 
defamatory which is found out of the custody of the 
writer may be held, unless the contrary is proved, to 
have been published by him. In one case a libellous 
manuscript vas so held, although the writer never 
directed or authorised its publication {Bond v. Eouglas, 
7 C. & P. 626 ; B. v. Lovett, 9 C. <fe P. 462 ; Burdett v. 
Ahhott, 5 Dow. H. L. 201 ; 14 East, 1 ). Even where 
criminatory matter was struck out of the copy for the 
printer by the editor its communication to the editor was 
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held tohavebeenapiiblication, (^Taiyle^v.Blaheij, 2 Bing. 
N. 0. 437). Telling a reporter to publish libellous matter 
•was held in an American case sufficient publication 
(Claij V. Peojjle, 86 111. 147), or telling defamatory 
stories to an editor with a view of their publication (JS. v. 
Cooper, L. J. 15 Q. B. ; Adams v. Kelli/, Rjr. & Moo. 157), 
or ashing the press at meetings to take notice of remarks 
(ParJces v. Prescott and Ellis,lj. K. 4 Ex. 105). Giving a 
libel to a third party is actionable {Maloneij v. Bartley, 
3 Camp. 213). All directly concerned in the publication 
are liable (LamVs Case, 9 Rep. GO; Biirdett v. Abbott, 5 
Bow. H. L. 201 ; Baldwin v. ElpMnsfone, 2 W. Bl. 1037 ) ; 
the proprietor, editor, printer and })ublisher ; and they 
can be sued separately or together (^Colburn v. Patmore, 

1 C. M. & E. 73 ; 4 Tyr. 677), and there is no contri- 
bution. Of course the defendant may conclusively 
show how a mistake for which ho became liable was 
made. Where a libel had been published charging a 
man with taking part in a riot it was pleaded that the 
publication was inserted without malice or gross neg- 
ligence, and that an apology had been inserted within 
a reasonable time (^Peters and another v. Edirards and 
ayiotlier, 3 T. L. E. 604). AVillis, J., in summing uj> 
said that, to negative negligence, it was merely incum- 
bent on the defendant to show how the mistake alleged 
came to be made. Ko explanation was tendered as to 
the mistake, and the jury awarded idaintilfs TOOL each. 
In Bay v. Bream (2 M. dz Rob. 54) a person delivering 
a libellous handbill was held responsilile (IL v, Dodd, 

2 Sess. Gas. 83 and Nutfs Case, Eitz. 47 ; 1 Barnard). 

A master is responsible for acts of publication by 
servants done in the course of their business. In 
11 V. Ahnan (5 Burr. 2()8; 11. v. Gnteh; Fisher and 
AJtwander, Moo. Mai.) the sickness of the master wa.s 
held an excuse, and in EmmensY. Pottle <f (,). B. 
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354; L. J. 55 Q. B. 51). B. v. Wyatt (8 Mod.) 
defendants were held innocent of publication, as 
they pi’oved they did not know the contents of the 
libels and had no reason to suppose they were de- 
famatory. No difference is recognised whether the libel 
is sold or shewn confidentially, as was held in a case 
(A. & E. 149) by Denman, C. J. ; but the mode and 
circumstances of publication will be matters to be 
considered by the jury. Publishing extracts from a 
pamphlet was held libellous (^Davis v. Lewis, 7 T. E. ; 
Tidman v. Ainslie, 10 Ex. 63 ; Mills and Wife v. Sjpencer 
Holt (N- P. 533) ; McGregor v. TJiwaites (3 B. & C., 4 D. & 
E.), or publishing defamatory rumours ( Watlcin v. Hall, 
L. E. 3 Q. B., L. J. 37 ; Richards v. Richards, 2 Moo. 
& E(jb.). In R. V. Walter (3 Esp.) the proprietor of the 
Times was held criminally liable, although he actually 
was living in the country, and had given over the 
management of the paper to his son. He can now plead 
under Lord Campbell’s Act; but theie is little doubt 
about his civil liability under such circumstances. 
Under sect. 2 (G & 7 Viet. c. 92) the proprietor may 
plead that the libel was inserted without actual malice 
and without gross negligence, and that before the 
commencement of the action, or at the earliest oppor- 
tunity after, he inserted in such newspaper a full 
apology, and paid money into Court. (See sup'a. 
Chap. X.) 

A scandalous libel may be published traditione (jjer 
Holroyd, J., 4 B. & Aid. 143) whent he libel or a copy of 
it is delivered over to scandalise the party. JSo the 
mere delivering over or parting with a libel with that 
intent is deemed a publishing, “It is an uttering of 
the libel, and that I take it to be the sense in which 
the word publiohing is used in law. Though in com- 
mon parlance that word may bo confined in itsnnjaning 

K 2 
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to making the contents known to the public, yet its 
meaning is not so limited in law (Griffiths v. Lewis, 
7 Q. B. 61). 

Formerly great strictness was required in setting 
out that the libel was published or words were Ubed by 
the defendant, and a failure therein led to a nonsuit or 
to an arrest of judgment (Eearne v. Stoioell, 2 Ad. & 
E. 719). Now the Common Law Procedure Act of 
1853 (Ireland) or 1852 (England) simplifies procedure 
and renders prefatory averments unnecessary, and 
where the words now shew a cause of action the de- 
claration shall be sufficient. 

A review, brief though it must necessarily be, of the 
principal authoritative decisions under the head of 
publication will sufficiently explain the principle. 
In Harrison Y. Pearce (1 F. & E, 567, 32 L. J.) ; Tucker 
V. Lawson (2 T. L. E. 593), where two distinct libels 
were published wholly unconnected, no common liability 
was established, nor was the fact of one libel taken into 
account, nor was in De Gresj^igny v. Welleslcij (5 Bing.) 
authority to publish sufficient to hold the party harmless 
for his act of publishing. In Hearne v. Sknccll (2 A. 
& E. 719, 6 Jur. 458) a man was hold guilty of slander 
and libel at the same time, as he read a defamatory paj>er 
written by another ; a printer was hold responsible for 
a libellous letter in Johnson v. Hudson and Morgan 
(7 A. cb E. 233). In B. v. Walter (3 Esp. 21) ; Storey 
V. Wallace (11 111. 51) ; Scrijy^js v. Bellly (38 Mich. 10), 
a proprietor of a paper was held liable fur everything 
published in his paper, even in his absence or without 
his knowledge; not in criminal cases, as seen in 
B. v. Eollbruoh and others (3 Q. B. I). 42, 47 L. el. Q. B. 
35); (siq)ra); a printer was, though ho had no know- 
ledge of the contents (B. v. Dover, 6 11. 8tate Trials, 
2 Atkyns, 472). In Waits v. Fraser (7 C. & P. 369) 
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tlie acting editor was away; and in tlie Commonwealth 
V. Kneeland ThachePs Case (C. C. 346) the editor conld 
plead, though the proprietor was liable, that it was 
published without his knowledge and against his will ; 
or without his knowledge that it was a libel on any 
individual {Smith v. Ashley, 52 Mass.) ; the proprietor 
is liable for all advertisements that are published and 
paid for {Uarrison v. Pearce, 1 F. & F. 567) ; the editor 
is responsible also {Keyser and another v. Newcomb, 1 
F. & F. 559) ; a republication from another paper is 
libellous {Talbuh v. Clarhe, 2 M. & Eob. 312 ; Saunders 
V. Mills, 3 M. & P. 520, 6 Bing. 213) ; every sale and 
delivery is a fresh publication {Chubb v. Flannagan, 6 
C. & P. 431); buying a paper seventeen years old, 
despite the Statute of Limitations in the Duke of 
Brunswick v. Barmer (14 Q. B. 185), was held to have 
been a fresh publication. 

The fact of the publication and of its being pub- 
lished in the sense assigned to it, and the existence of 
the circumstances relied upon in justification or ex- 
cuse, are for the jury as also the question of malice. 
“ The jury,” says Buller, J., in E. v. Watson (2 T. E. 
206), “ should read the paper stated to be a libel as 
men of common understanding, and say whether in 
their minds it conveys the idea imputed.” In Gourland 
V. Fitzgerald and others (4 T. L. E. 20) the particulars 
of the publication were required, but refused on the 
ground that they should be stated in pleadings. 

In Sibbins v. Lee (4 F. & F. 243) it was held to be 
the duty of the publisher to give up the name of the 
libeller, and his refusal to do so made him liable. 

A republication of a libellous paragraph from 
another paper is no defence. Where it was pleaded 
that the paragraph appeared in an American journal 
previously, was inserted without malice or gross 
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negligence, and tliat a full apology liad been subse- 
quently published and a sum of lOZ. paid into Court, 
the jury held this insufficient, and awarded plaintiff 
2001. (Dolly Y. Neicnes, 3 T. L. E. 184). 

In the case of B. y. Holbrooh (5 Q. I>. D. 56) it was 
laid down that there must be evidence to shew that 
the defendant published the libel, other than the mei e 
fact of his publishing the paper in which it appeared. 
In that case the defendant had made over the control 
to an editor, telling him “ to use his own discretion, 
and to do what he thought right.” The judge thought 
the jury might infer from this a general sanction, but 
the Court of Queen’s Bench held that the consent in 
libel must be shown and also decided, tliat the fact 
that a man is editor is not enough, unless there is 
also evidence given to show that he edited or inserted 
or sanctioned the incriminated article. Lush, C.J., 
stating that “ the authority of a proprietor to edit and 
publish what is libellous is no longer to be, as it 
formerly was, a presumption of law, but a question of 
fact.” Before the Act the only question of ffict was 
whether the defendant authorised the publication of 
the paper; now the question is whether the defendant 
authorised the pul dication of tbo libel (15 Cox’s C. C,). 
In the case of O'Brien, E.v parte (15 Cox’s C. C.), upon 
application for a criminal information against the pro- 
prietor of a newspaper for publishing a seditious libel, 
evidence was tendered under 44 & 45 Met. c. 60, s. 4, 
of the truth of the libel, and that it was for the ])ublic 
benefit that it should be published. The magistrate 
had refused to receive such evidence, and, upon ajiplica- 
tion to the Queen's Bench Division for a conditional 
order for a mandamus to compel the magistrate to 
receive the evidence so tendered, it was held that no 
such matter could bo given in evidence at the trial. 
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and tliat the magistrate was right in refusing it. The 
case of JB. y. Duffy (9 Ir. L. E- 329) was approved of 
and followed. This is now altered hy Act of 1881. 

In Wood Y. Cox, decided June, 1888, before Coleridge, 
C.J. and a special jury, the question of whether a prose- 
cution or au action for the publication of a libel should 
be taken was raised, and a weighty expression of opinion 
on the matter pronounced by the judge, who said that 
the principle on which prosecutions should be allowed 
has been laid down by himself as the mouthpiece of a 
strong Court in a recent case (E. y. Labouchere), 
in which he cited the opinion of other judges to the 
effect that “ a criminal prosecution ought not to be 
instituted unless the truth of the matters charged was 
denied, and that it was for the public benefit that 
the said matters charged should be published.” 

All these important points were decided in the most 
recent case of B. v. Bamsay and Foote (15 Cox’s 0. 0.). 
“Where the publication was such as can reasonably be 
construed as one calculated to disturb the peace of the 
community, in such a case the Public Prosecutor has 
to protect the community in the person of an indi- 
vidual, but piivate character should be vindicated in 
an action fur libel, and an indictment for libel is only 
justified when it affects the public as an attempt to 
disturb the public peace ” (4 T. L. E. 654). It is to 
be hoped this excellent principle will guide the Courts 
in such cases. By the recent Act the power to 
authorise prosecutions is by sect. 8 reposed in a judge 
at Chambers, and not, as by the Act of 1881, in the 
Attorney-General in Ireland and Public Prosecutor in 
England. 

A criminal information, however, can be filed by leave 
of the Court on motion by a private person against a 
newspaper proprietor for a libellous publication without 
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the fiat of the Director of Public Prosecutions, not with- 
standing sect. 3 of the Act of 1881 (^Queen at the prose- 
cution of Lord Londsdale v. Yates, 3 T. L. P. 193). 
The Master of the Polls, Lords Justices Linclley and 
Cotton there held that the enactment could not apply 
to ex officio informations, and that, this being clear, it 
went a long way to shew that it did not apply to in- 
formations at all, and that it only applied to prosecu- 
tions by indictment. As regards sect. 6 of the Vexatious 
Indictment Acts, and sect. 3 of the Libol Act, it was 
held that they were not cumulative but alternative. 
By the first (52 Geo. 3, c. 60) the terms are, any in- 
dictment or information ; in the next (60 Geo. 3 and 1 
Geo. 4), the Acts dealing with seditious libels, neither 
term is used ; in 3 & 4 Yict. c. 9, the Parliamentary 
Papers Act, the phrase used is “ civil or criminal pro- 
ceeding,” and in Lord Campbell’s Act, 6 ct 7 Viet, 
c. 96, the words are “ any indictment or information.” 
The words of sect. 3 of the Act of 1881 ai)ply to 
criminal prosecutions and proceedings before a magis- 
trate, and the enactment does not apply to a criminal 
information for libel. The 8th sect, of the Act of 1888 
does not alter the law as there laid down. 

The 6 & 7 Viet, allows a defendant to answer a pre- 
sumptive case of publication by the act of some other 
person by his authority, by j^roviiig that in fact the pub' 
lication \vas made without his consent or lvn(.)wledgc, 
and did not arise from want of duo care on his part, 
curiously omitting to say if such proof is to entitle him 
to an acquittal, but obviously meaning it to be in miti- 
gation of damages. Tbo expression “ defamatory libel ’’ 
had no recognised legal meaning before tbo Act, and 
\vas bold not to include seditious or blasphemous libels 
(B. V. Duffy, 2 Cox’s C. C. 49). On the trial of two 
persons on an indictment for publishing blasphemous 
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libels in a certain print or paper, on wbioli their names 
were given, one as printer the other as publisher, proof 
of their identity with the persons whose names were 
so given or any evidence merely connecting them with 
the paper, was held not sufficient to fix them with the 
liability. The 7th sect, of the Libel Act (6 & 7 Viet, 
c. 7 6) was held to apply and to require evidence that 
they published the libels, and not merely the paper 
in which they were contained. Evidence that one of 
them published the paper was, however, held sufficient 
jprimd facie as against him, without any express evi- 
dence that he knew of the libels, but express evidence 
as to the other that he was editor was not held to be 
sufficient without evidence that he directed the inser- 
tion of the libels. Publishing a denial of the truth 
of the Christian religion or of the Scriptures is not 
enough per se to constitute a writing a blasphemous 
libel so as to render the writer or publisher indictable. 
But indecent, coarse, and offensive publications on 
Christianity or the Scriptures, or sacred objects or 
persons, calculated to outrage the feelings of the 
general body of the community do constitute a blas- 
phemous publication, and render such writings liable 
at common law to criminal prosecution. 

In a seditious libel the jury must consider the inten- 
tion of the party uttering the libel, and the mere 
publication in itself won’t constitute the crime. “ To 
be a crime, the publication must be intentional. More- 
over, the meaning of the whole of the words published 
taken together must always have been defamatory. 
“ Certain circumstances may excuse and justify a man 
in publishing a libel” (Stephen’s “Hist, of Criminal 
Law,” voL ii. p. 352). The jury are “ to be judges of 
the publication, whether intentional or not, where the 
indictment fairly represents the defamatory character 
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of the matter pnblislied, and whetlier or not the publica- 
tion was excused or justified by the circumstances ” 
(iUd.). 

In M. V. Shjdeij, Ashhurst, J., says where the 
fact of publication is ambiguous (as where there may 
be a doubt whether the party pulled the paper out of 
his pocket by accident or on purpose, or whether he 
gave one paper iiihtead of another, or any other sup- 
posable case), then the maxim holds, “ Actus non facit 
nisi mens roa sit” (B. v. Watson, 2 B. & C. 257j. 

Not merely will the actual publisher be liable 
criminally, but so will any person who shall threaten 
to publish any libel upon any other person, or shall 
directly or indirectly’ threaten to print or publish or 
propose to abstain from the 2 )rinting or publishing 
of any matter or thing touching any” other person,” 
with intent to extort any money” or security” fur money” 
or any valuable thing fiom such or any” other person 
or with intent to induce any” person to confer or 
procure for any person any” appointment or office of 
profit or trust (6 7 Viet. c. iffi, s. 3). 

In B. V. JBeanic (1 Ld. Itaym. 417), and Larnh's Case 
(9 Cox, 59), 2 )roof of a document in the handwriting of 
a defendant eorres])onding with the libellous one, was 
heldpnwd /ac/c evidence of publication. If a libel con- 
tains any” marked ])eculiai*ities of spelling, style or eom- 
sition, letters of the defendant with the .same ]>eculiari- 
ties aro admissible in evidence. And in B. v. Sullivan, in 
Irish Exchequer C'onrt, Balles, C.B. hold the published 
criminal utterances of a man in his own })apm' were 
equivalent to confessions and admissions. In the case 
of B. V. IlarriiKjfon, tiied in the irisli Extdieqiier 
Courts in Jan. ISS|), the (pie.stion of wliether the 
proved proprietorship (»f a ])a])er as shown by the 
Begistm* of Newspapers under Act of ISSl, made such 
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person also the pnblislier of that paper so owned by 
him was ruled. In a well-considered judgment, Palles, 
C.B., with him Dowes, B. and Andrews, J., speaking for 
the full Court its unanimous judgment, decided that the 
copy of the Newspaper Register being “ admissible in 
evidence, and primd facie proof that the defendant 
was the proprietor of the paper, the second point 
is. Is the fact of his propiietorship evidence of 
publication, using that word as meaning the mere 
fact of publication, irrespective of the alleged criminal 
intent ? It is admitted that, if this there were an in- 
dictment for libel, it would be such proof. Is there, 
then, a distinction in this respect between the present 
proceeding and an indictment for libel ? The distinc- 
tion relied upon is one which affects not the act of 
publication, but the criminal intention. In this respect 
libel and nuisance, under the 6 & 7 Viet. c. 96, were, as 
to criminal intention, governed by a principle different 
to other crimes, and, as in R. v. Eolhrooh, the intention 
of the Legislature in that Act was to place the pro- 
prietors of a newspaper in the same position as any other 
employer whose servant had in the course of his employ- 
ment committed an offence against and to the injury of 
a third party, making the criminal intention a matter 
for the jury, I am of opinion that, when in any pro- 
ceedings, civil or criminal, it becomes material to prove 
the publication of a newspaper, proof of proprietor- 
ship under Act of 1881, and that it was sold in the 
registered office of the paper in the ordinary course 
of business, is primd facie evidence of publication by 
the proprietor of the newspaper.” In the case of 
B. V. O'Doherti/y Pennefather, C.B. stated the law as to 
publication very clearly : “ If the indictment were for 
libel, that the defendant published in a certain news- 
paper a certain matter or thing, this would be conclusive 
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evidence tliat lie was tlie publisher of’ that paper so 
as to subject him to all the penalties attaching to 
the publishing of such a paper. This indictment is 
not merely for the publication of this paper, but it 
charges the prisoner with the intention of deposing 
our lady the Queen, and that he expressed his in- 
tention by publishing and printing those articles, so 
that to find out whether lie formed that intent you 
must be of opinion that he knew the contents of these 
papers which ho published, because it is from these 
publications alone that his intention is to bo collected. 
The Act makes it conclusive against him that he did 
publish, and his being the publisher is evidence to 
go to you that ho knew everything that was in the 
paper, but it is not conclusi've evidenco of that fiict — 
it is not conclusive that ho knew it.” This was 
followed by Pigot, O.B., in JB. v. Martin. 

A publication that might bo allowed if discreetly 
made may become libellous if under aggravating 
circumstances of publicity. The distinction drawn 
by the Courts, and very properly drawn, between a 
publication of a statement in a manner and under 
circumstances to unnecessarily aggravate the ofience, 
is seen best illustrated in the decision in a recent 
case of Smith v. Crocher (5 T. L. K. 441), whore 
a post card was used as the medium of convoying a 
defamatory statement to persons -who were customers 
of the defendant. A circular was also sent for the S’lnio 
purpose, and conveying the same information res])ect- 
ing a carrier lately in the employment of the jdaintitf in 
the case. The judge directed that, whih' the circular 
might claim protection as a privileged commtinica- 
tion, the publication by means of the open card 
was not so, and the jury found for plain tiif in lOl 
damages. 
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In B, V. Cooper (1 Cox’s 0. C.) it was held that a 
person who requests another to write a libel upon 
a third party which is afterwards published is respon- 
sible for that libel so published, although it may 
actually contain other facts and charges than those 
which were originally communicated. Thus, where A. 
requested B, the editor of a newspaper to show up G, 
and told him some facts upon which to ground an 
article, B said he would; but, as some delay occurred, 
A asked why it was not done, and after the libel was 
published expressed his approbation of it. It was held 
A was properly convicted of publishing the libel 
so published, although it contained many facts not 
suggested by him. In B. v. Payne (1 Garth. 405; 
5 Mod. 163) the Court held that a man who dictated 
a libel was not liable to an indictment, and that only 
the person was criminally responsible who reduced it 
to writing and published it. But recent cases did not 
support that decision. In Tarpler v. JBlabey a person 
was held liable for publishing a libel, even though the 
objectionable matter was struck out (2 B. N. C. 437). 
Where publication is admitted by a defendant it is not 
allowable to administer or answer fishing interroga- 
tories as to the name of the writer, or a discovery as to 
the (anginal manusciipt (Kennessy v. Wright, W. N. 80, 
162). The privilege which extends to the publication 
of fair and accurate reports of certain public meetings 
does not extend to statements made to an editor 
(Davis V. Shepstone, 11 Ap. Cas. 187). A report of 
proceedings in a police or other court which states as 
proved facts matters opened by the solicitor or counsel 
for the prosecuxion or plaintiff, but which are con- 
tradiored by the evidence for the defence which is not 
published, is not a fair report to claim protection. It 
has been considered a misdirection in a case of a some- 
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what similar kind to direct that if the jury find the 
words libellous they are to return a verdict for the 
plaintiff or the converse. The whole report should be 
left to the jury, and they should be asked to decide if it 
is a fair repoi t (Ashmore v. Borthoichy 49 L. P. 792). In 
Hatchard v. Mefge (Div. C. W. N. 8012 ; Q. B. D. 771) 
it was ruled that a personal representative may after the 
plaintiff’s death continue an action for the publication 
of a false and malicious statement causing damage to 
the plaintiff’s jDersonal estate, and can recover on proof 
of special damage, but an action for defamation both of 
private character, or of a person in relation to his 
trade, comes to an end on the death of the plaintiff. If 
the action is of a double character the slander of both 
survives, though the libel dies. 0. xvii. A wife cannot 
since the Married Women’s Property Acts, 1870-84, take 
criminal proceedings against her husband for a defama- 
tory libel (B. V. Lo7'd Mayor of London, IG Q. B. ]>. 772). 

A case of Camfhell Praed v. Grahain, tlie editor of a 
defunct paper called The Gentleman, was heard before 
Denman, J., and a special jury on June G, 1889. Hero 
the cause of action was a defamatory statement made 
of plaintiff in a letter sent lier by defendant enclosing 
a cheque for her contributions to his paper. The 
libellous part was as fellows : “ It is with regret, 
however, I must here say that it will be (piite im- 
possible for me to number you any further among my 
contributors. Your husband’s conduct last night in 
asking a young lady under my charge, and in my 
hearing, to dine with him alone was so unheard of 
as to render any further relations, even of a Imsmess 
nature impossible.” The defendant admitted the 
wilting of the letter, but denied publication and that it 
was written falsely oi maliciously, and also that being 
in a business communication the statements were privi- 
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leged. The jury returned a verdict for 500Z., and the 
judge refused to stay execution. On May 30 an action 
was tried before Denman, J., and a special jury at the 
writ of a Col. Hill, Miss Hill and others, against the 
publisher of the Sjportsman for a libel contained in a 
statement in that paper that they had played tennis in 
a certain town under assumed names, being profes- 
sionals, and that such conduct caused commotion, and 
that the matter was to be brought before the Lawn 
Tennis Association. The plaintiffs denied that such a 
matter was ever brought before the body, and defendant 
pleaded fair comment and that it was a matter of 
public interest, and that an apology was inserted. 
Ihe jury returned a verdict for 25Z., the judge leaving 
it to the jury to say whether the paper was justified in 
publishing such a paragraph. 

Publication to a Servant. In the case of Lamb 
y. Munster, tried before Grove, J., and a special 
jury at Nisi Prius, reported in the Times of March 6th, 
1887, many interesting points were raised and ruled. 
Tne learned judge strongly expressed his opinion that 
publication to a servant was libellous, as distin- 
guished from publication by a servant. Here an un- 
doubted libel was handed a clerk to bring to a printer 
for printing, and it did not go farther. There was 
provocation, which the judge said might go in mitiga- 
tion of damages, and the libel was three years old. No 
absolute or special damage had resulted, no employ- 
ment lost nor any loss of professional gain. The jury 
iound for plaintiff in 500Z., and that the letters handed 
to the clerk were published. Where a person happened 
to write down attiie suggestion of another that he had 
robbed his employer, and would repay the moneys 
embezzled, and got his wife, also in the employment, 
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who was present, to witness, held that the communica- 
tion was made under circumstances to protect it, and 
that such protection was not destroyed by the presence 
of others (Jones v. T^iomoSj 34 W. E. 1U4). 

Publication by Mistake. In B. v. Wi/att (8 Mod. 
Eep. 123) a Dr. Middleton confessed ho was the real 
author of the libel, and upon that confession the pub- 
lisher was discharged, otherwise he would have been 
held liable. A man may often publish a libel of a 
person by mistake. In Thompsoii v. Hashwood (11 
Q. B. D. 43) the defendant wrote defamatory statements 
of plaintiff in a letter to a third party under circum- 
stances which made the publication of the letter 
privileged, but by mistake the letter was placed in an 
envelope directed to another person wdio received and 
read the communication. In an action for libel it was 
held, that the letter having been written under circum- 
stances which caused the legal implication of malice to 
be rebutted, the publication to the third party, though 
made through the negligence of the defendant, wms 
privileged in the absence of malice in fact on his part. 
Instructive analogous cases are Fox v. liroderick (14 
Ir. E. 0. L. 453); Warhuj v. McCahlin ( 7 Ir. K. C. L. 
282); Parsons v. Saryeif (-4 F. A’ F. 247), Soarll v. Bixmi 
(4 F. & F. 250), Harrison v. Bush (5 F. A E. 1>. 344) ; 
Lawless V. Amjlo-Etj Indian Cotton and (HI (H. (L. H. 
4 Q. B. 202) ; SJiqdicrd v. Whitaker (L. il. 10 C. V. 202) ; 
B. V. Holbrook (3 B. 1). 00). 

Adopting Name of Existing Publication. It 
is not allowable f >r a newspaper to ado])! the iiamo of 
an already existing juiblication. In W(dt<‘r v. Emmott 
(I T. \j. lu 134) an attempt was made ])y the |)ro- 
piietur of the Times to prevent the adtiption of the name 
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Morning Mail by a publication commenced in London 
as interfering witb an existing publication named 
tbe Mail issued from the Times Ofdce. Cotton, J. 
(affirming the decision of Pearson, J.) refused the 
injuuction on the principle that what was done by 
defendant in adopting such name was not in reason 
calculated to induce people to buy that paper instead 
of or in mistake for the paper of plaintiff. The right 
of a proprietor of a newspaper or periodical to restrain 
another person from using a similar name for a similar 
publication is not founded on the right of property in 
the former, but rests on the equitable doctrine that the 
user of such a name is reasonably calculated to induce 
the public to believe the new paper is the old or 
original one of original owner, and to cause it to pass 
off, be purchased and supported as such. A plaintiff 
in such an action must show, not only that the assump- 
tion of the name was calculated to deceive the public, 
but that there is a pi'obability of his being injured by 
such deception (Borthwick v. The Evening Post, 37 
Oh. D. 449 ; 57 L. J. Ch. 406 ; 58 L. T. 252 ; 36 W. R. 
434 (C.A.) ). 

Restraining the publication of Lectures. — A 
professor who delivers lectures in a class room is 
entitled to z'estrain their subsequent unauthorised 
publication, as such delivery was not equivalent to a 
communication of them to the public at large and are 
his own literary composition, which he can protect if 
made public without his consent (^Caird v. Sime, 
13 App. Cas. 326; 57 L. J. P. C. 2 ; 57 L. T. 634; 
36 W. R- 199 ; 14 0. of S. Cas. H. L. 37 (IL L. Sc.)). 
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CHAPTER XII. 

PRIVILEGED COMMUNICATIONS. 

There is imparted by the law, in the public interest, 
to a certain class of communications, whether oral or 
written, a protection which is always recognised and 
respected. Without that security and privilege even 
private life would be unendurable. The great guiding 
princij)le which determines the immunity of such 
communications, as upheld uniformly and consistently 
in a long line of cases, is that there is a mutuality of 
interest in the communication, that it is for the 
interest of both parties that the inforiiuition should 
be imparted, that one has a concern or duty, cither 
public or private, legal or moral, in telling : Ilan hon v. 
Bush (5 E. & B. 344) ; Wrhjht v. Wooihjate (2 C. M. 

Ii. 573); and the other a corresponding cuneern or 
interest in hearing or reading the imparted infix'ma- 
tion ; Somerville v. IJawhins (10 (b B. 583) ; Ijdvicssv. 
A. E. Co. (L. It. 4(h B. 202). Without tliat co-ordina- 
tion of interest no privilege exists : Sinuitoiids v. 
Dunne (5 Ir. 11. C. L. 358); SpEl v. dho/// f L. B. 4 
Ex. 232) ; Dinrhins v. PauJef (E. It. 5 (). B. 84 i. It, has 
been held tliat ]>rIviIt*god communications com]ir«heud 
all statements {1 hi vies v. Snead, h. B. 5 (). 11. 3()S ; 
Ilcnwooil v. Jfo) ri.^(>n, L. B. C. V. G(H)), made i>r'nd fide 
in tho performance of a duty eitlier towards society 
(Cl rant v. Secrelari/ of Slaie, L. B. 2 P. 4 15), or the 
individual, witli a fair and reasonable pnr[u)SO of 
protecting tiie interests of the j)erson making if, or 
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to whom it is made, and this strong presumption can 
only be rebntted by evidence of malice in the defendant, 
which it lies on the plaintiff to adduce (^Somerville v. 
HawMais, 10 0. B. 683). When once a confidential 
relation has sprung up between parties all communica- 
tions between them are privileged (Beatson v. Shene, 
5 H. & hi. 838), and it is held they have a right to 
communicate to each other what they have a common 
interest in (Shipley v. Todhunter, 7 0. & P. 680). The 
writer may have some duty to discharge in regard to 
his correspondent, or have an honest belief that he 
has such. If so, the communication is presumptively 
privileged (^Coclcayne v. HodgJdsson, 5 C. & P. 643). 
The same applies to trade societies. In an action 
against an association formed for supplying infor- 
mation concerning ships, it was held, there being no 
proof of malice or unfair conduct, that it was entitled 
to publish its bond fide opinion although injurious to a 
particular plaintiff, and a motion to restrain such a 
publication was refused with costs (Clover y. Hoyden, 
43 L. J. Oh. 165). Where a circular was issued by a 
member of a friendly society to the other members for 
the purpose of obtaining a statutory investigation into 
the solvency of the body, it was hold privileged unless 
untrue (Hall v. Hart Davis, L. E. 21 Oh. D. 798). In 
the case of Hart v. GtmijpacJi (L. E. 4 P. 0. 439) for 
false representations, a new trial was granted on the 
grounds of misdirection, because the judge did not 
direct the jury to find whether the representations were 
wilfully false or true, and did not say that they wore 
privileged, and that there was no evidence that they 
were false. The Appeal Court hold that the lopieseiita- 
tions were privileged and should bo so explained to the 
jury by the judge, and also that if they were honestly 
made without prjof of express malice they wore to 

L 2 
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find for tlie defendant, as on plaintiff lay tlie burden 
of proving malice. A bishop’s charge was held 
privileged on the principle that if it was a communica- 
tion made hona fide upon “ any subject in which a 
party has an interest, or in reference to which he 
honestly believed ho had a duty it is privileged if made 
to a person having a corresponding duty although it 
contain criminatory matter (Laughton v. Sodor and 
Man, L. E. 4 P. C. 495). However honestly a party 
believes information to be true, if untrue the law implies 
malice unless the occasion or circumstances justify belief 
(Early v. Ouseley, 1 H. & N. 1). An advertisement 
lend fide giving information even if injurious, but issued 
by a party interested in publishing the information is 
protected (^Eelany v. Jones, 4 Esp. 191 ; 3laIoney v. 
Bartley, 3 Camp. 210). Thus in the Cajntal arid 
Counties Banh v. BCenty (7 x\pp. Cas. 741; L. J. 
52 Q. B. 232) it was held that there was no evidence 
that a circular issued by them was defamatory in a 
primary or secondary sense, and, oven if so, it was 
issued on a privileged occasion and so protected in the 
absence of express malice. Where a person writes to 
a society that another is unfit for membership, the 
letter was held not actionable in JRohinson v. Jermyn 
(1 Piice 11) ; Barhaud v. lloolliam (5 Ksp. 109). While 
a meinlier of a ])ublic body may ])e justified in making 
charges against a 2 >erson at a meeting, he is not pro- 
tected in sending a r(‘ 2 )oit of his remarks to a news- 
^^ajper (Sinijison v. Doinia, IG L, T. 391). xVnda^ solicitor 
who sent a fair repiu’t of law ])roeeedings to a ])aper 
was not privileged, as it was Imld he did so having 
malice (Stevens v. Sampson, 5 Ex. 1). 53). Whutlier a 
re2)()rt is fair or not is for the jury (Turner v. Snlliran, 
(» fj. T. 130), and the ])rivilege of iievs])a])er la^ports 
exti'-nds to law bookB (Blahe v. Stevens, 4 F. d' F.) if 
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reasonable diligence and care for accuracy were 
exercised, and it is a good defence that it is a fair 
report (JEoare v. Silverloch, 9 0. B. 20) : bnt it must be 
a report witb. no comments (^Andrews v. Chapman, 3 
0. & K. 286); nor a Mgbly coloured one mixed up 
witb personal observations (Stiles v. Nolces, 7 East, 493 ; 
Carr v. Jones, 3 Smitli, 391) and there must be no 
libellous beading (Lewis v. Clement, 3 B. & A. 702), 
nor must a communication not made in Conrt be 
introdnced into it (Lynam v. Going, 6 Ir. L. R. 259). A 
communication wbicb ordinarily may be privileged 
(Williamson v. Freer, L. E. 9 0. P. 393), if made witb 
too great a parade of publicity, is libellous as if sent by 
post card (BoUnson v. Jones, Ir. L. E. 4 Cb. 391) or by 
a telegram (Williamson v. Freer, L. E. 9 C. P. 392). 
If by mistake a libel is put into a wrong envelope, it 
is beld privileged in tbe absence of malice (Thompson 
V. JDashwood, 11 Q. B. D. 43). Tbe report of pro- 
ceedings must be confined to sucb, and disparaging 
remarks confined to wbat was uttered in Court 
(Delegal v. Highley, 5 Scott, 154). Tbe remarks of a 
county court judge, however irrelevant, false, and 
malicious, are protected (Scott v. Stansfeld, L. E. 3 Ex. 
220) ; of a coroner when acting as sucb (Somer v, 
Churton, 2 B. & S. 475), or a witness under examina- 
tion (Astley V. Young, 2 Burr. 807); by counsel or 
solicitor when conducting a case (Hodgson v. Scarlett, 
1 B. & A. 232); or the report of an auditor (Lawless 
V. Anglo-Egyptian, dc. Co., 4 L. E Q. B. 262). Where, 
however, a person, not content witb stating facts, puts 
bis own gloss upon them, it was held evidence of 
malice (Cooke v. Wildes, 5 E. B. 328). In Lawless v. 
Anglo-Egypiian, dc. Co., as above cited, it was also beld, 
as it was tbe duty of directors to send a report to 
sbareboldei s, and the interest of shareholders to get it, 
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In E. V. Casey (13 Cox’s C. C.), Barry, J., lield 
that any person who, not being a journalist, undertook 
the part of a public commentator, should perform the 
self-imposed task with studied moderation and a strict 
regard to truth. A certain privilege attaches to a 
journalist, but that does not extend to volxinteers who 
assume the duty of public censors. In BlacJchurn v, 
Fugh (2 C. B. 611) it was decided that information 
given to a person interested, if without malice, is 
privileged. In Bohsltaio v. SmiiJt (26 W. E. Dig. 122) 
Bindley, J., said that it wotxld bo a lamentable state of 
the law if, when a person asks for information, another 
could not give it without exposing himself to the risk 
of an action. “ It is immaterial if the occasion being 
privileged and there was no malice, if such information 
is true or not.” 

While a dcfxmatory speech is protected when de* 
livered in either House of Parliament, that immunity 
does not embrace a publication of the speech at the 
expense or with the authorit}^ of the speaker ( v. 

Lord Alingdon, 1 Esp. 226, and B. v. Creevif). OampboU, 
C.J., held in Damson v. Duncan (26 L. J. Q. B. 104) 
that a member of Parliament who publishes an 
amended version of his speech in Parliament cannot 
justify as to that, althougdi ho might have spoken the 
same words in his plaeo with impunity. Bui if a 
momhcr w'ero to rej)eat hmd fide to his constituiuits 
what lie said in the House for the purpose of cxphdning 
his conduct to them, he w'-ould bo protected. In 
Droctor v. (10 Q. B. i). 112) an action for libel 

was sustained against a ])(Uson for making malicious 
charges in a letter to the Ihivy Council, but in Lake v. 
Khaj (1 Win. S<aunds. BU j a liliel uddrcvsscd to a Com- 
mittee of the Ilonso of Commons was protected, and 
in Hare v. ]\lcllers (3 Leon. Id-'^J it was held to bo no 
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cause of action that a defendant exhibited to the Crown 
a slanderous libel against the plaintiiSf, charging him 
with forgery. 

If the occasion of the publication is privileged, a 
bond fide belief and honesty of purpose will exempt 
from liability (Palh v. Donovan, 1 M. & S. 639). Where 
malice is not affirmatively shown on a privileged 
occasion, there is no case to go the jury (WQ'ight v. 

Woodgate (2 C. M. & E. 573). Brett, L.J., in Clark v. 

Molyneux (14 Cox’s C. C. 10) held that when a defama- 
tory writing or defamatory words have been published, 
and the Judge has decided that there is privilege, it 
must be for some reason, and the defendant is only 
entitled to the protection afforded the privilege if he 
uses the occasion for the reasons for which the privi- 
lege is given, but not if he uses it otherwise. If he 
does not use the occasion for the reason for which the 
privilege was given, but uses it for some indirect or 

wrong reason or motive of his own, then there is 

malice. There are two tests to show whether there is 
malice when defamatory statements are published on a 
privileged occasion. One is if the defendant states what 
he knows at the time to be false, then every one 
assumes malice, and that he acted from a wrong 
motive, and no one inquires what the motive was. But, 
supposing it is not proved that the defendant at the time 
knew what he stated was false, still he may not be 
acting for the reasons for which the privilege was 
given, and, if from anger or any wrong motive he 
states as true what he does not know to be true, the 
jury may infer that he did not make the statements 
for the true reason, and if he acted for any other 
reason than that for which the privilege is given he 
would not be protected. These two tests have been 
time after time since applied by other judges, notably 
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by BoYill, C. J. and Willes, C- J. In Bromage v. Prosser 
(4 B. & C. 247) Cotton, L.J., beld that once a judge rules 
tbere is privilege, tbe only question was, did the defend- 
ant act from a sense of duty or from other motives, and 
the burden of proof is on the plaintiff, as the presump- 
tion is in favour of the defendant. The plaintiff in 
such a case has to prove actual malice. 

Denman, J., in Tiison v. Evans (13 Ad. and E. 736), 
declared that any one in the transaction of business 
with another had a right to use language bond fide 
which is relevant to that business, and which a due 
regard to his own interest makes necessary, oven if it 
should directly or by its consequences bo injurious or 
painful to another, but defamatory comments on the 
motives and conduct of the party with whom ho is 
dealing do not fall under that rule of exemption. In 
Adams v. Coleridge (1 T. L. lb 84) defendant was sued 
by plaintiff for writing a defamatory letter to Lis sister, 
to whom plaintiff was engaged to be married, re- 
specting him, and the defence pleaded (1) that the 
defendant did not write or publish any letters or 
words as in the statement of claim alleged ; (2) that 
the letters and words complained of, and alleged to 
have been written or published by the defendant, do 
not bear the several meanings nor any of the meanings 
in the statement of claim alleged; (3) if the words 
complained of, or any of them, were written and 
published by the defendant as alleged, they were so 
written and published by him bond fide and without 
malice to such person, and under circumstances to 
constitute the same a privileged communication. The 
jury held that the letter was privileged, but that 
the privilege was exceeded, and returned a verdict 
for 3()0()Z. damages, but the Judge refused to receive it 
and entered judgment for tLe defendant on the grounds 
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that there was no evidence before them upon which 
they could return such a verdict. 

It has been ruled that a criticism on a published work 
is not a privileged occasion (Merivale and Wife v. Carson, 
supra). Blackburn, J., decided in Campbell v. Spotiis- 
woode (3 B. & S. 769) that a “ privileged occasion is 
one on which the privileged person is entitled to do 
something which no one who is not within the privi- 
lege is entitled to do on that occasion. A person in 
such a position may say or write about another person 
what no other person in the kingdom can be allowed 
to say or write. But in the case of a criticism upon a 
published work every person in the kingdom is entitled 
to do, and is forbidden to do, exactly the same thing, 
and therefore the occasion is not privileged.” Lord 
Esher, in Merivale v. Carson, agreed with this pro- 
nouncement, and held that the jury further were to 
decide upon the meaning of the alleged libel, and that 
they must look at the criticism and say what they 
understand by it, and it was fair comment if the 
article in their opinion did not go beyond that which 
“any fair man, however prejudiced or strong his 
opinion, would say of the work in question. Every 
latitude must be given to opinions and to prejudices, 
and then an ordinary set of men with ordinary judg- 
ments must say whether any fair man would make 
such comments on the work. Mere exaggeration or 
even gross exaggeration would not make the comment 
unfair. However wrong the opinions expressed may 
be in point of truth, or however prejudiced the writer, it 
may bo still within the prescribed limit.” Bowen, L. J., 
agreed with the definition in Campbell v. Spottlswoode, 
“ Whatever is fair and can bo reasonably said of the 
works of authors, or of thorasolvos as connected with 
their works, is not actionable, unless it appears that, 
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under pretext of criticising the works, the defendant 
takes an opportunity of attacking the character of the 
author, then it is a libel.’’ This was Lord Tenterden’s 
definition in Macleod v, Wakeley (3 0. & P. 311). If a 
man said of another that he wrote what he did not 
write, that would be beyond the limits. Instructive 
cases as to where a writer expresses his hona fide opinion 
and honest belief are EiUbs v. Wilkinson (1 F. & F. 
608) ; Easkvood v. Holmes (ibid. 317); Turnbidl v. Bird 
(2 F. F. 508) ; Carr v. Hood (1 Camp. 355) ; Strauss 
Y. Francis (4 F. & F. 939) ; Paris y. Levy (9 C. B. N. S. 
342) ; Thompson y. ShacJcell (1 Moo. & M. 1S7) ; Soane 
Y. Knight (ibid. 74) ; Dihdin v. Sican (1 Esp. 28), and 
Davis Y. Duncan (L. E. 9 C. P. 396). 

In Stevens y. Kitchener^ a letter was written to a 
solicitor imputing to the plaintiff, who was a doctor, 
carelessness in his profession with fatal consequences. 
Judgment was entered for the defendant, as the occasion 
was held privileged and did not go beyond the limits, 
was confined to a matter in hand, was the honest belief 
of the defendant and was written honestly. Where the 
occasion, however, was exceeded and there w’as evidence 
of malice, there was no privilege (Hemsiey v. Ward^ 
6 Com. B. E. N. S.). Mere exaggeration of language 
on a lawful occasion is not evidence of malice (Sinll v. 
Maule, li. E. 4 Ex. 232). In this case Coleridge, C.J., 
held the occasion being privileged, the presumption 
was in favour of the defendant, and of the absence of 
malice, and therefore there must be ovidonco of actual 
malice. In Hesheth v. Brindle (Q. B. I). 4 T. L. E.), 
on the question of privilege, Manisty, J., following 
his own decision in Adams v. Coleridge, held that 
whez'o there was a privileged occasion there must bo 
evidence of actual malice. The present case was a 
}}rimd fade libellous, but written to the secretary 
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of a railway in answer to an inquiry on a snlject, and 
it was tlierefore written on a privileged occasion. The 
occasion was clearly privileged, and it was for the plain- 
tiff to prove actual malice ( Taylors. Hawkins, 16 Q. B. D.), 
that is, that it was written from personal spite and 
ill-will. 

In the case of Mufister v. Lamh (11 Q. B. D. 588) the 
principles of protection afforded statements made by 
certain parties on occasions of privilege were most 
fully reviewed, and, as it is the most recent and in- 
structive case on the subject, a further reference to it 
is necessary. It was there held that no action will lie 
against an advocate for defamatory words spoken by 
him with reference to and in course of any inquiry 
before any judicial tribunal or recognised Court, and 
this immunity stretched to hold harmless the utterer, 
no matter how unjustifiable, malicious, impertinent, 
inexcusable, unnecessary and wanton were his re- 
marks. Cases bearing on the point of privilege 
are instinctive, and the most important arc the fol- 
lowing : — Dawkins v. Lord Bokeby (L. E. 8 Q. B. 255 ; 
7 H. L. 744); It. V. Slinncr (1 Lofft. 55), the oldest 
repoited case probably on the subject; Flint v. Pike 
(^4 B. & C. 473) ; Hodgson v. Scarlett (1 B. & A. 232) ; 
Harman v. Netherclift (1 C. P. D. 450) ; Butt v. Jackson 
(10 Ir. L. R. 120); Higginson v. Flaherty (4 Ir. C. L. 
E. N. S. 125) ; Kennedy v. Hilliard (10 Ir. C. L. E. 192) ; 
Ex parte Pater (5 B. & S.) ; Scott v. Stansjield (L. E. 3 
Ex. 220) ; Thomas v. Chiirton (2 B. k S. 475); Miller 
V. Hope (2 Shaw, App. C. 125) ; Allardiee v. Itohertson 
(1 Dow & Cl. 495); Kendillon v. Malthy (1 Oar. & M. 
402); Bevis v. Smith (18 C. B. 126.) In Dawkins y, 
Bokehy (supra) Chief Baion Kelly said “that the 
authorities are clear, uniform, and conclusive, that no 
action for libel or slander lies, whether against judges, 
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counsel, witnesses, or parties for words spoken in the 
ordinary course of any proceeding before any Court or 
tribunal recognised by law/’ In Goffin v. Donnelly 
(6 Q. B. D. 307) to an action for slander defendant 
pleaded that the statements were made as witness 
before a Committee of the House of Commons, and it 
was held that statements so made were privileged, 
and that no action lay. In the case of B. v. Warnsborouyh 
a conviction of a jp^rson was posted at a railway* 
station. Defendant pleaded not guilty, and in the 
alternative that it was for the public benefit (under 
6 & 7 Yict.), but Huddleston, B. refused to receive 
evidence of plaintiff’s innocence, and left it to juiy if 
statement was true, in fact, holding that it was for 
them to decide if it was for public benefit, following 
the ruling in case of Diyys v. Great Eastern Railway 
Go. (L. T. E. 18 N. S. 482) as against a contrary 
decision in Bamford v. Tnrnley (3 B. & S. 84). He 
then held there was no case, and directed a verdict for 
defendant (4 T. L. E. 520). In Williams v. Smith and 
another (ibid. 674) the defendant copied a judgment list 
from Stubbs, but, as at the time of its publication it was 
satisfied, the jury found for plaintiff, and in an appeal 
it was affirmed on the ground that it was not a complete 
publication as at the time the judgment was satisfied, fol- 
lowing decision in Fleming v. Norton (1 0. & F. 12) that 
the publication is not yer se actionable, but if the publi- 
cation was injurious and libellous that was not material. 
Cases on the subject are principally Great Eastern 

Railway Go. (18 L. J. 482) ; Alexander v. North Eastern 
Railway Go. (6 B. & S. E. 344) ; McNally v. Oldham 
(16 Ir. G. L. E. 209), where it was decided that, as the 
entry convoyed the impression that the judgment was 
unsatisfied it was libellous, and it was for the jury); 
Cosgrove v. Trade Protection Co. (8 Ir. 0. L. 319). In 
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Waller y. Loch (7 Q. B. D. 619) a person interested her- 
self in obtaining subscriptions for tlie relief of the 
plaintiff, a lady in distressed circumstances. Another 
person was also interested in same case and applied to 
the secretary of a charitable organisation for informa- 
tion respecting distressed women, and sent the report 
so obtained to the other party also interested. In an 
action for libel against the secretary his communication 
as between interested parties was held privileged. In 
consequence of the representation plaintiff failed to got 
certain sums of money intended for a distressed person. 
Similar cases where the same principle is recognised 
are Martin v. Strong (5 Ad. <fc E. 535) ; Kino v. Seivell 
(3 M. & W. 297) ; Botterill v. Whytehead (41 L. T. N. S. 
688 ) ; Harrison v. Bush (5 E. & B. 344) ; Davies v. Snead 
(L. E. 5 Q. B. 608), Where the occasion is privileged 
it is for the plaintiff to establish that the statements 
complained of were made from an indirect motive, such 
as anger or with a knowledge that they wore true or 
false, and not for the z’cason which would ulhorwiso 
render them privileged. If the dofoudant made state- 
ments in the bond fide belief that they wore true, ho will 
not lose his protection, although ho had no reasonable 
grounds for his belief {Clark v. Molyneux, 3 Q, B. 1). 237). 
Also Lister v. Beri'yman (L. E. 4II. L. 521) ; Harrison v. 
Bush (supra) ; Bitt v. Donovan (1 M. & 8. 639); Bromago 
V, Brosser (4 B. & 0. 247) ; Wright v. Woodgate (2 C. M. 
& E. 578) ; Whiteley v. xidams (33 L. J. 0. 1\ 80). Jt 
was decided in an Irish case, Dillon v. Balfour 
(20 L. E. Ir. 600) that words spoken by a hlomber of 
Parliament in Parliament arc absolutely privileged, and 
that the Court had no jurisdiction to eiiterlaiii an action 
in respect to them, and will upon motion set aside the 
writ of summons and statement of claijii in such con- 
templated action. It may bo well to add that in 
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Pdhson V. Worswich (38 CL.. D. 371), it was held tLat a 
transcript of shorthand notes of proceedings in open" 
Court is not privileged as distinguished from Norton 
V. Defries (8 Q. B. D. 508). 

Every report of proceedings in Parliament (StocMale 
V. Hansard^ 9 A. & E. 1) and in a public Court now, 
by the Acts of 1881-8 is privileged, whether it be a 
naatter over which the Court has jurisdiction or is one 
which it does not finally dispose of, but sends on to a 
higher tribunal, such as preliminary inquiries before 
magistrates when they either commit for trial or dis- 
charge the accused. This principle is very clearly 
explained in the judgment of Cockburn, C.J., in the 
authoritative case of Wason v. Walter (L. Ih 4 Q. B, 73). 
“ The immunity,” said that able judge, “ in respect of the 
proceedings of courts of justice rests upon a twofold 
ground. In the English law of libel malice is said to 
be the gist of an action for defamation. And though 
it is true that by malice, as necessary to give a cause 
of action in respect of a defamatory statement, legal 
and not actual malice is meant, while by legal malice, 
as explained by Bayley, J., in Broma^e v. Prosser 
: (1 B. & 0. 255), is meant no more than the wrongful 
intention which the law always presumes as accoin- 
i panying a wrongful act without proof of malice in 
’ fact, yet the assumption of law may be rebutted by 
the circumstances under which the defamatory matter 
has been uttered or imblished, and if this should bo 
the case, though the character of the party concerned 
may have suffered, no right of action will arise,” The 
rule, says Campbell, CJ., in the case of TaijUtr v. 
Hawkins (16 Q. B, 308) “is that the occasion is privi- 
leged, and the plaintiff must then, if he can, give 
evidence of malice. It is thus that in the case of 
reports of proceedings of courts of justice, though indi- 
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vidnals may occasionally suffer from them, yet as they , 
are published without reference to the individuals con- 
cerned, but solely to afford information to the public 
and for the benefit of society, the presumption of 
malice is rebutted, and such publications are held to 
be privileged. The broad principle on which this is 
an exception to the general law of libel is that the 
advantage to the community from publicity being 
given to the proceedings of courts of justice is so great 
that the occasional inconvenience to individuals arising 
from it must yield to the general good.” This is in 
terse and weighty language the doctrine which pro- 
tects law reports, and the tendency has been since in 
decisions, and by the recent Act, to extend the salutary 
privilege of exemption to any fair repoi't of a public 
meeting. The same views were previously given 
expression to by Lord Campbell in the case of Davison 
V. Duncan (7 E. & B. 229), when ho said, “ A fair 
account of what takes place in a court of justice is 
privileged. The reason is that the balance of public 
benefit from publicity is great. It is of great conse- 
quence that the public shoiild know what takes place 
in Court, and the proceedings are under the control of 
the judges. The inconvenience, therefore, arising 
from the chance of injury to private character is 
infinitesimally small as compared to the convenience 
of publicity.” And Wightman, J., said in the same 
case : “ The only foundation for the exception is the 
superior benefit of the publicity of judicial proceedings 
which counterbalances the injury to individuals, 
though it at times may be groat.” This recognition of 
the right to publish reports of proceedings is of modern 
growth. Till a comparatively recent time the sanction 
of the judges was thought necessary oven for the 
publication of the decisions of their Courts upon points 
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of law. Tlie tmo criterion of the privilege is not 
whether the report was or was not ex farte, but 
whether it was “ a fair and honest report of what had 
taken place, published simply with a view to the 
information of the public,’* and innocent of all inten- 
tion to do injury to the reputation of any party affected. 
A garbled or partial report or of detached parts of pro- 
ceedings published with the intent to injure an indivi- 
dual will equally be disentitled to protection. The 
long line of decisions upon this point uphold this doc- 
t]ino, and by the same principles is immixnity sought 
for the fair and honest reports of all public proceed- 
ings. As to the privilege attaching to the words 
at a trial of judge, counsel, jury or witness, the principle 
is clearly seen in the decisions in Seaman v. NetliercUft 
(1 0. P. D. 540); Jacltson v. Eofferton (16 C. B. N. fcJ. 
821) ; Stace v. Griffiths (L. E. 2 C. P. 420) ; Kennedy v. 
Hilliard (10 Ir. 0. L. 209), cited in Manster v. La7nh 
(C.A.) (11 Q. B. D. p. 604). 

The most recent case under cognisance of the Courts 
perhaps best illustrates the principle. A report was 
published in the Times of certain slanderous statements 
made at a public meeting by a member of a board 
against an officer, which being true led to his dismissal. 
He claimed as against the paper, alleging dismissal as 
special damages. Coleridge, C.J., said that privilege 
when it exists, and is not exceeded or abused, should 
be upheld, and if, in any case in which defamatory 
statements have been made, malice is to bo presumed 
and the privilege taken away unless the truth is 
proved, that would be to take away privilege alto- 
gether (_StoU V. Eua7i8, Q. B. D., 3 T. L. IL 004). 

A report must be an exact roprcseiitatioii of what 
occurred, and the freer it is from any personal remarks 
the better. Yery often presumptuous reporters assume 
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the unequal task of advising as to the course of pro- 
cedure, stating wliat miglit be adduced, for instance, 
as evidence at a trial. Suck assumptions are very 
dangerous, and in the case of It. v. Gray (26 L. J. E. 
663) a reporter was fined 50Z. for adding to liis report 
of proceedings before a coroner a remark that “ from 
inquiries made by our reporter it appears that,” &c., 
the fact being he made no inquiries, but simply copied 
an affidavit not produced at the inquest. 

The further danger of captious headings to other- 
wise fair reports was seen in the case of the Observer 
newspaper (mentioned by Mr. Odgers), where all 
account of legal proceedings was headed “ Shameful 
Conduct of an Attorney.” The attorney recovered 
damages, and in another instance where the paragraph 
was introduced by the special introduction “ How 
Lawyer B. treats his Clients.” The Court held that this 
amounted to a general charge of ill-treatment, and de- 
fendant had to pay the costs of the action and apologise. 

As to the privilege attaching to a report of speeches in 
Parliament, even the Bill of Eights absolutely protected 
anything said in either House, but this protection does 
not extend to anything said outside (^Ex parte Wason^ 
L. E. 4 Q. B. 673 ; B. v. Williams, 2 Shower, 471 ; 
Comb. 18 ; Stochdale v. Hansard, 2 Moo. & Eob. 9 ; 7 
C. & P. 731 ; 9 A. & E. 123). Petitions to Parliament 
are absolutely privileged (Lake v. King, 1 Saun. 131 ; 
1 Lev. 240 ; Kane v. Midvanny, Tr. E. 2 C. L. 402). As 
to general parliamentary privilege the leading cases 
are Davison v. Duncan (7 E. & B. 233) ; Wason v. 
Walter (L. E. 4 Q. B. 95) ; Goffin v. Donnelly (6 (^. B. 
207); Proctor v. Webster (16 Q. IL D. 112). In H. v, 
Creeuy Lord Ellenborough held that the publication of 
a single speech was like the part publication of the 
proceedings at a Court, and therefore unprotected, as 
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one sticIl speech could not be held to be a proceeding 
in Parliament. In P>. v. Lord Ahingdon (1 Esp. 226) 
the same decision was given. In Lalce v. King (1 
Sannd. 131) the publication of a scandalous petition 
was held not libellous; and in SfocMale v. Hansard 
(9 Ad. & E.) it was held the House cannot legalise the 
publication of a libel by ordering it to be piinted, 
while in Lawson v. Luncan (7 E. Sz B. 229) the Court 
held that, as the privilege attaching to the report of 
tlie proceedings of a Court of J ustice did not extend to 
what was said at a public meeting, so what was said 
within the House did not protect stich statements when 
repeated outside. 

An important distinction must be borne in mind. 
If the report is communicated, not reported in the 
usual way, the privilege docs not extend. In Martin 
V. Strong (5 A. & E. 635), the communication of stich 
matter to the printer was held to destroy all privilege. 
A request to publish or report a libel makes the person 
liable civilly (Parlzes v. Prescott, L. E. 4 Ex. 169). 
Even a true report of a meeting is not protected if so 
supplied {Stevens v. Sampson, 5 Ex. 1). 53). A report 
appearing in a newspaper is often subsequently pub- 
lished in a pamphlet, or perhaps so in the first instanco. 
There is really no great distinction in these cases. If 
a fair abstract of the trial, it is in either instance, 
privileged; but where there is any evidence of un- 
fairness or ]3artiality which a jury could find as such 
it is otherwise, and the question of its general fairness 
must go to them to decide (TFaso/^ v. Walter, 38 
L. J. R. Q. B. 34), whether independently of its fair- 
ness it was accurate. Hellish, J., in Milissich v. Llitgds 
(L. J. 46 C. P. 44), said, that ho did not think there 'was 
any difference in privilege between a newspa})er and a 
pamphlet unless some question of malice be raised. 
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la Lewis v. Levy (2 B. & E. 557), the jary, to determine 
the accuracy, actually compared the shorthand notes 
with the published report, and it seems settled practice 
that it is their exclusive province to do so, and that 
the Court is not to draw inferences itself, but to point 
out clearly that the jury are to find whether or not 
the report is a fair one, not as regards the particular 
defendant, but whether it is a fair report of what took 
place at the trial. If the report is incomplete, it is 
p-irnd facie voiioAr \ but that presumption is to be re- 
butted (Flint V. Like, 4 B. & C. 473 ; Saunders v. Mills, 
6 Bing. 213). In Fur cell v. Sowler (supra) the paper 
published an ex parte statement made at a meeting of 
a board of guardians, and a conversation thereon 
defamatory to the plaintiff, who was medical officer of 
the district. In this case it was held that though the 
matter was of public interest, and the report a fair one, 
published without malice, yet the occasion was not 
privileged, for a meeting of a board of guardians is 
not necessarily a public meeting, and if public is not 
of such importance as to bring the publication of its 
debates under the rule which applies to judicial pro- 
ceedings and debates in Parliament. The manifest 
injustice of this decision led to the passing of the Act 
protecting such reports. Cockburn, C.J., in this case 
held that poor law matter was a matter of national 
concern, as a branch of the national Government is also 
a matter of public concern in the special local district 
where the Poor Law is locally administered, and that the 
conduct of a medical officer may be of vast importance, 
since it is of the greatest importance that he properly 
discharges his duty. Of reports generally the issue is 
for the jury to decide as to their fairness or otherwise 
(Turner v. Sullivan, 6 L. T. 130), and if honest, even if 
incorrect, such may be pleaded in mitigation of 
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damages (Smith v. Scotl 2 C. & K. 588). In Wason 
V, Walter (L. E. 4 Q. B. 72), the Times published a report 
of a debate in the House of Lords, and it contained 
defamatory references to the plaintiff, yet the verdict 
was for the defendant. In the Irish case of Kane a^id 
Mulvanny (2 Ir. C. L. 402), followed in England, it was 
ruled that a report of a Committee of either House is 
privileged. An ordinary repoit of even an ex parte ap- 
plication is safe if the Court is open ( Usill v. Bales and 
others (9 C. P. D. 319), hut where the inquiry is private 
it is not (Myers v. Defries, Times, July 1877) ,* where the 
Court has no jurisdiction and tries a case the report is 
protected (BueJeley v. Woods, 4 Eep. 14a ; LalceY. King, 
1 Saund. 131 ; Forman v. Ives, b B. & Aid. 642). Some 
doubt existed as to whether a case could be reported if 
not finally disposed of ; but according to a decision of 
Lefroy, C.J., in R. v. Gray (10 Cox’s C. C.) followed in 
England, it was held that so long as the report was fair 
and accurate, and of proceedingvs held in public, it was 
protected on the principle laid down by Campbell, C.J., 
in Lewis v. Levy (E. B. & E. 560), that the law upon 
such a subject must bend to the approved usages of 
society, though still resting upon the same principle, 
that what is hurtful and indicates malice should be 
punished, and that what is beneficial and hond fide 
should be protected.” In Usill v. Bales (9 C. P. D. 324), 
Coleridge, O.J., thus spoke of the growth of the law ; 
“ The law of libel has in many respects only gradually 
developed itself into anything like a satisfactory and 
settled form. The full liberty of public writers to 
comment on the conduct and motives of public men 
has only in very recent times boon recognised.” Here 
he left it to the jury if the report was a fair and im- 
partial report, and, they so finding, a verdict was entered 
for the defendant. In reporting cases generally not with- 
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standing these protections, it used to he a safe practice 
to give the judge’s charge, for it is generally a fair 
r4sume of the evidence on both sides, and it savours of 
partiality to give the opening or one-sided statements 
without the converse (Milissich v. Lloyds, 46 L. J. C. P, 
404; Chalmers v. Payne, 2 C. M. & K. 156 ; Pinero v. 
Goodlahe, 15 L. T. 676; Ashmore v. Brothwich, 49 L. P. 
792). This safe rule was upset by the decision in the 
recent case of McDougall v. Knight & Co. (supra) in the 
House of Lords, already referred to, and which destroys 
the presumption of protection to such a publication. The 
report need not be verbatim in any instance, only “ a 
substantially fair account of what took place ” (Andrews 
V. Chapman, 3 C. & K. 289). In Milissich v, Lloyds 
(supra) Hellish, L.J., held, and the same ruling was 
followed in Turner v. Sullivan (6 L. J.) by Byles, J., 
that it is enough to print a “ fair abstract.” Camp- 
bell, C.J., in Andrews v. Chapman, laid down a very 
good rule for observance in reports, which neither 
time nor legislation has weakened. “ If comments are 
made, they should be,” he says, “not as part of the 
report, which should be confined to what takes place 
in Court, and the report and comment should be kept 
separate.” 

Kemarks upon the conduct of witnesses, descrip- 
tive writing, captious headlines, or reports interlarded 
with personalities or gossip are dangerous, and may at 
once destroy the usual protection otherwise afforded. 

In Williams v. Smith, a question arose as to whether 
entries in a trade journal were privileged. The jurj’’ 
found for plaintiffs. On a motion for a new trial, 
Pollock, B., held there no doubt was no malice proved 
or shewn, but that did not matter if the statements 
were libellous and injurious. The impression conveyed 
by the entry published was that the judgment obtained 
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against plaintiff was unsatisfied, which was not a fact, 
and the finding of the jury could not be disturbed 
(58 L. J. Q. B. 21, 37 W. E. 93). 

In Fleming v. Norton (1 C. & F. E.) the publication of a 
black list was protected- In Biggs v. Great Eastern Co. 
(18 L. J. 482), and Alexander v. North Eastern Co. (6 B. 
& S. 340), the publication by railway companies of 
conTictions of persons for offences Avere, if true, not 
actionable. In McNally v. Oldham (16 Ir. C. L. E. 298), 
if an entry of a judgment published would convey the 
impression that it was unsatisfied, and it was untrue, 
the publication was libellous. The ruling in Fleming 
V. Norton, above cited, in House of Lords guides all 
these decisions, but the rcpublication of anything from 
a public register is not jper se actionable unless untrue, 
and this princiiDle w'as followed in Cosgrove v. The 
Trade Protection Co. (Ir. E. 8 C. L. 340). 

The jury may infer malice from any remarkable 
omissions {^Duncan v. Thwaites, 3 B. & C. 556). There 
often is allowed in evidence matter illegal and foreign 
to the subject matter ; still, if permitted by the Court, 
its reporting is protected (EyaZZs v. Leader, Ij. E. 1 Ex. 
296). There is an inherent power in every Court to 
prohibit any reports of its proceedings. An infringe- 
ment of that prohibition on the part of a iiewspaper 
destroys its privilege (Brook v. Evans, 29 L. J. Ch. 016 ; 
B. V. Clement, 4 B. & AL 218). 

Privilege does not extend to the publication of any 
blasphemous or obscene matter in any event. In fine, 
privilege has been aptly described by Blackburn, L.th, 
as this, “ that a person stands in such a relation to 
the facts of a case that ho is justified in saying or 
writing what would be slanderous or libellous in 
another.” 

These leading decisions indicate what the law -was 
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before the late Act passed, and it is very qnestionable 
if it bas in the main in any .degree enlarged these 
privileges of the press. There is a species of privileged 
communication which, although it generally comes 
under another head, yet perhaps requires a special, even 
cursory, mention. These are characters hond fide given 
to servants. No matter how defamatory or untrue, 
they are held privileged, unless given with express 
malice, or where a person volunteers to make an in- 
jurious statement {Fountain v. JBoodle^ 3 Q. B. 15 ; 
Gardner v. Slade, 13 Q. B. 796; Rogers v. Clifton, 3 B. & P. 
587 ; Coxhead v. Bichay^ds, 2 C. B. 597 — in this case doubt 
was cast on whether a volunteered statement is so ; — 
Bennett v. Beacon, 2 0. B. 569). A master or a person in 
the capacity of an employer may charge a servant or em- 
ployee with any supposed misconduct before a third 
party, unless he sought such opportunity and acted in 
bad faith {Somerville v. SawJcins, 10 0. B. 583 ; Taylor 
V. HawJcins, 16 Q. B. 38; Toogood v. Spyring, 1 Or. M. 
& R. 181 ; Padmore v. Laurence, 11 Ad. & E. 380 ; 
Manhy v. Witt, 18 0. B. 544). A person submitted a 
libellous advertisement to a lawyer for advice before its 
publication. It was contended that such was not a 
professional communication made for the purposes of 
legal proceedings and therefore protected; but in re 
Lowden v. Blaker, (5 T. L. E.) it was held by Denman, J., 
that it was privileged, following the decision in Minet 
V. Morgan (L. R. 3 Ch. 361). See Pearse v. Pearse 
and Mauser v. Dix (3 Ch. 361). 


State Papers and other Privileged Documents. 

It frequently happens in the course of a trial for 
libel, or in previous preliminary stages, that documents 
are referred to or sought to be relied upon which are 
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privileged from production as being State papers wliich 
it is for tbe public interest not to publish. The 
principal cases on the subject are these : — The BeJIero- 
phon (44 L. J. Adm.), where the report of a naval 
officer was so protected; Kcarsleij v. Phillips (10 
Q. B. B. 36) ; the Rajah of Coorg v. East India Co. 
(^25 L. J. Ch. 345); Smith v. East India Co. (1 Phill. 
50) ; Home v. Bentinch (2 B. cb B. 1 30) ; McEheney v. 
Connellan (17 Ir. 0. L. K. 55); Bcatson v. Skene 
(5 H. & N. 838); Kain and Farrer (37 L. T. 469); 
Stace d Griffith (L. R. 2 C. P. 420) ; and the old one of 
Pope V. Gurll (2 Atk. 348), where Lord Hardwicko 
restrained Curll, the printer, from publishing letters 
wi-itten to him by Alexander Pope, holding the property 
in the letters remained in the poet. In Home v. 
Bentinch {supra) the principle was clearly explained 
by Abbott, C.J., and in Smith v. East India Co. 
(supra) Lord Lynd hurst said the effect of prodmjing 
private official reports would be to restrain the neces- 
sary freedom of such communications, and to render them 
even more guarded, cautious and reserved. In Beatson 
V. Skene (5 H. & N. 838), in an action for libel and 
slander, Pollock, C.B., ruled that the question of 
the effect of the production of the evidence must be 
determined, not by the judge, but by the head of the 
state department, and in Anderson v. Hamilton (2 B. 
& B. 130) Lord Ellenborough refused to admit in 
evidence a correspondence between a colonial secretary 
and the governor of a colony, although the colonial 
secretary was present and raised no objection at the 
trial. In LIcElceneij v. Connellan a report of an in- 
spector-general of prisons was held ])rivileged on 
the grounds of the public interest requiring it. In 
Dawkins v. Lord Rokehij (L. R. 8 Q. B. 255) Black- 
burn, J., directed a verdict for the defendant because 
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STicli proceedings were alDSolntely privileged — the 
proceedings being statements made to the Commander- 
in-chief in the report of a court of inquiry into the 
conduct of an officer, and the Court of Appeal held 
that it was his honnden duty to have so interposed and 
prevented the admission of snch evidence. In Dickson 
V. Lord Wilton (1 F. & F. 41 9 j Campbell, O.J., com- 
pelled a clerk in the War Office, who attended, to 
produce the letters written to an inferior officer by 
his commanding officer concerning the discipline of 
the regiment. In Kain v. Farrer (37 L. T. 469) 
certain documents were ordered to be produced, as the 
affidavit was insufficient. In Hennessy v. Wright (22 
Q. B- D. 509) an action brought against the Times by 
Pope Hennessy, a colonial governor, for its having 
stated that he doctored some reports of the proceedings 
of the Legislative Council before sending them to the 
Colonial Secretary, on an application for a discovery of 
documents, the plaintiff in his affidavit objected to 
their production on the grounds of privilege and that 
the Secretary of State directed him not to produce or 
disclose them, and to object to their production in 
these proceedings on the ground of the interest of the 
State and public service. The Court thereupon refused 
to grant an order for their production, holding the 
documents privileged. And in an action against a 
railway company for work and materials it was ruled 
the defendants were bound to produce their engineer's 
report and correspondence : Worthington v. Dublin, 
Wicklow, and Wexford Bailioay Co. (22 L. E. Ir. 316). 
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CHAPTER XIT. 

THE EESPONSIBILITY OF THE VEHDOES OF NEWSPAPERS — AN 
UNLAWFCJL MEETING. 

The liability of Tenders of newspapers is clearly 
defined. It has been held that a person making profit 
by the sale of a paper, as agent or otherwise, is liable if 
he knew it contained or was likely to contain, a libel 
(JK. V, Walter, 3 Esp, 21; B, v. Dodd, 2 Sess. Cases 33 ; 
Watts T. Fraser, 7 0. & P 369 ; B. t. Williams, 26 
Howell’s State Trials; B. t. Carlile, 3 B. & A. 161 ; 
Day T. Bream, 2 M. & Rob. 54: Hooper t. Truscott, 2 
Scott, 672). Lord Esher, in the case of Emmens v. 
Pottle (16 Q. B. D. 354), held that if the news agents 
had known what was in the paper, whether paid for 
it or not, they were liable. It was left to the jury 
to decide if they had snch guilty knowledge or 
were innocent disseminators of a thing they were 
not bound to know was likely to contain a libel. 
If in the latter event they were so liable, common 
carriers would not be free. In the same case of 
Emmens v. Pottle, Bowen, L.J., made use of these 
remarkable words : “A newspaper is not like a fire ; a 
man may carry it about without being supposed to 
know it will do injury. But I by no means intend 
to say that the vendor of a newspaper wdll not be 
responsible for a libel contained in it, if ho knows or 
ought to know that the paper is one likely to contain 
a libel.” The presumption in ordinary cases is that 
the vendor of a fairly conducted paper does not know 
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of the libel contained in it ; bnt I should not be 
inclined to say his immunity is so complete in selling 
a paper notorious for its libellous attacks on persons, 
or if he exposes a placard calling atttention to the 
particular libel. 

Every seller or circulator of a libellous book as 
of a newspaper is liable to an action, and there is no 
power to consolidate the causes as in the case of the 
publishers in newspapers of one and the same libel (see 
remarks on Consolidation of Actions, infra). 

In the old case of JR. v. Outhill (27 S. T. 641) 
a classical bookseller was convicted of publishing a book 
he never read, nor even fancied was a political work, 
though Erskine, who defended, thought the jury should 
find for him if he could prove that his client was only 
negligent and inadvertent in the publication. The 
principle of the conviction has been since followed, and 
the provisions of 6 & 7 Yict. clearly shew that “ a 
negligent publication by a bookseller, who is ignorant 
of its contents, is criminal ” ; but Stephen, J., held 
that a printer named Mertens, who printed and pub- 
lished a libel in a paper called the Freiheit (the libel 
being a eulogy on the Phoenix Park murders of 1882), 
was guilty, it being proved he set up the type, and 
the jury finding that he did not do so mechanically, but 
with an intelligent perception of the meaning of what 
he was printing, the printer was sentenced to several 
months imprisonment. 

Where a party does not know the contents of a news- 
paper which he cii culates, though pirnd facie liable, he 
can show his ignorance was not due to negligence {Em- 
mensY. Pottle, 16 Q. B. D. 354). In his judgment Lord 
Esher said, “ I agree that the defendants are 'primd facie 
liable. They have handed to other people a newspaper 
in which there was a libel on the plaintiff. I am in- 
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dined to tHink that this called npon the defendants to 
shew some circumstances which absolye them from 
liability, not by way of privilege, but facts which 
shew that they did not publish the libel. If they had 
known what was in the paper, whether they were paid 
for circulating it or not, they would have published 
the libel and would have been liable for so doing. This 
I think cannot be doubted.” 

In the case of Ex parte Brosnan v. Boche and others, 
the Irish Queen’s Bench Division held that the sen- 
tence of the magistrates on a newsvendor for selling 
United Belaud, a paper prohibited under special pro- 
visions of Crimes Act from sale in the town where 
defendant resided, was right, and that knowing the 
criminatory contents of the publication he was 
criminally liable for its dissemination. (Jan. 1889.) 

An Unlawful Meeting. — The words of sect. 4 
of Act of 1888 protect the report of a public meeting 
held for a lawful purpose. This not unnaturally sug- 
gests the converse, and makes it desirable to describe 
what is an unlawful meeting. 

As defined by the Criminal Code Commission and 
their definition, though not yet law, most accurately 
represents the full meaning attachable to tho word, 
they declare an unlawful meeting or assembly to be “ an 
assembly of three or more persons who merely intend 
to carry out any common purpose, assemble in such a 
manner or so conduct themselves when assembled as 
to cause persons in the neighbourhood of such assembly 
to fear on reasonable grounds that the persons so 
assembled will disturb tho peace tumultuously, or will 
by such assembly needlessly and without any reason- 
able occasion provoke other persons to disturb the 
peace tumultuously.” It is needless to add that a 
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report of sncli a gathering can hardly claim the 
protection of the statute nor of the equally serious 
case where a lawful meeting becomes unlawful, by 
reason of the language used or the general character 
it assumes. A report of a meeting in furtherance of 
any object not recognised as lawful can claim no 
immunity, although the other conditions of the case 
may be fulfilled and it is for the public benefit that 
it be held. The Act now defines a public meeting to 
be for the purposes of the protection it affords reports 
of its proceedings : — “ any meeting hond fide and law- 
fully held for a lawful purpose, and for the furtherance 
or discussion of any matter of public concern, whether 
the admission thereto be restricted or general.” 

In Hawkins’ Pleas of the Crown (C. 65, s. 9), an un- 
lawful assembly is described as any meeting what- 
soever of great numbers of people, with such circum- 
stances of terror as cannot but endanger the public 
peace and raise fears and jealousies amongst Her 
Majesty’s subjects.” In JB. v. Vincent^ Alderson, B. 
describes any meeting held under such circumstances 
as, according to the opinion of rational and firm men, 
are likely to produce danger to the tranquillity and 
peace of the neighbourhood, as an unlawful assembly.” 
And in B. v. PCunt, Bayley, J., decided that all persons 
assembling to sow sedition and bring into contempt 
the constitution, are an unlawful assembly ” (3 Stark, 
hr. P. 76). Also B. V. Hughes (4 C. & P. 372; 1 Hawk, 
C. 65, s. 5 ; Lamb, 178 ; Bait, C. 137) ; B. v. PUllips 
(2 Mood. C. C. 252) ; B. v. Fursey (6 0. & P. 81). 

However, into this question it is hardly necessary 
to go, as the general instinct will tell a person what 
meetings are lawful, and held for a lawful jmrpose, 
and the reports of which are protected under the Act 
of 1888. 
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CHAPTER XIV. 

SUMMARY PROCEEDINGS. 

By the Act of 1881, a magibtrate may receive evidence 
at the suiiimarj’- trial of a libel as to its being for the 
public benefit, and as to the report being a fair and 
accurate one and published without malice, and if 
satisfied on these points he may deal summarily with 
the case and dismiss it. 

The section (4) which treats of the matter runs as 
follows : — 

“ A Court of summary jurisdiction, upon the hearing 
of a charge against a proprietor, publisher or editor, or 
any person responsible for the publication of a news- 
paper for a libel published therein, may receive evidence 
as to the publication being for the public benefit, and as 
to the matters charged in the libel being true ; and 
as to the report being fair and accurate, and published 
without malice, and as to any matter which, under this 
or any other Act, or otherwise might be given in 
evidence by way of defence by the person charged on 
his trial on indictment; and the Court, if of opinion 
after hearing such evidence that there is a strong and 
probable presumption tlmt a jury on the trial would 
acquit the prisoner, may dismiss the c:iho.” 

This clause protects the publisher of a newspaper, 
but not the writer of the libel as such, as it refers only 
to “printer, publisher, or any other person responsible 
for the publication of a newspai)er.” If the magistrate 
considers the case not made out, he may dismiss it, 
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and if he deem it trivial he can, at the election of the 
defendant, snminarily try it and impose a fine not 
exceeding 607 The prosecutor can, if so minded, 
claim to he hound over to prosecute (sect. 2 of the 
Vexatious Indictment Acts, 22 & 23 Viet. c. 17), and 
the magistrate is hound to take his recognisances and 
send forward the case ; hut, if the prosecution fails, the 
prosecutor, hy sect. 2 of 30 & 31 Viet. c. 35, must pay 
all the costs of the proceediugs. 

This clause was chiefly introduced to define the law 
as to summary proceedings. In the case of 'E. v. 
Carden (6 Q. B. D.), it was held that the magistrate had 
no power of dealing with an offence under sect. 5 of 
C & 7 Viet., and that he had no jurisdiction to I'eceive 
evidence of the truth of the lihel. This recent enact- 
ment now settles the point and confers that power 
upon him. 
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CHAFTEK XV. 

CONSOLIDATION OF ACTIONS (sECTS. 5, 6). 

Up to tlie passing of tlio Act of last session — the 12th 
section of which now rightly determines the matter — the 
several publishers and proprietors of newspapers were 
often without any redress, subjected to grave and serious 
annoyance and loss from having to pa}" heavy damages 
in each particular instance, as if a separate cause, for 
the inadvertent insertion of the same news paragraph 
defamatory of any person, as its appearance in each 
journal was held to be a separate act of publication. 
This injustice was 'well e.vemplifiod in an unreported case 
of Alymer v. Gray, in the Irish Courts, where damages 
were recovered of the proprietor of the Frennan^fi 
Journal by the lady in question for an undoubted libel, 
but as undoubtedly unmalicious a libel as cot] I d possi- 
bly be conceived. There it appeared the plaintiff had 
recovered large sums from various other papers ff)r the 
veiy same libel (a meie misprint), and yet such was 
the state of the law that the damages so recovered 
could not be pleaded in mitigation of further damages, 
nor could evidence l)e given of such previous vtu'dicts, 
but each case was tried as if it were an independent, 
original, and solitary action. The libellous paragraph 
was supplied by a nows agency to all these journals so 
amerced and was a report of a divorce suit, and yet, 
in every case in which proceedings were instituted, 
damages had to bo given, although the nnmljcr of 
journals so supplied was \ery large, and the aggregate 
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damages consequently disproportionate to the offence. 
Two typical cases also occurred in England, those of 
Tuclcer v. Laioson (2 T. L. E. 593), and Golledge t. 

(56 L. T. 124), which illustrated this same grievance and 
called for the remedy just provided. As the law now 
properly stands, it will he possible to join all defendants 
in the same or substantially the same libel,” and the 
judge can apportion the aggregate damages accord- 
ingly, and by sect. 6 evidence can now be given that 
damages have been already awarded in another action 
in respect to the same subject matter. This refer s to 
newspapers exclusively, but why it should not be 
extended to the publishers of all libels it is difficult to 
see. For instance, it may be still possible, as was often 
done, fora person to proceed against the several vendors 
of the libellous paper, and in case of books the several 
circulating mediums by which they were distributed. 
It cannot be denied that in these two clauses a whole- 
some, necessary, and proper protection is afforded the 
pi'ess without any corresponding deprivation of any fair 
right in the public. A man goes to law to establish 
or protect his reputation, not to make money by any 
slur cast upon it, and, if he succeeds after a full trial 
in establishing his character, the damages so awarded 
him will be a sufficient vindication ; while his failure 
will be equally conclusive, and there is no reason why 
for the same cause of action he should mulct the pro- 
prietors of newspapers in his illusory defence of a 
reputation which was not attacked unduly, or if 
attacked was a fair and proi^er subject for such an attack. 
In Colledge v. Pike (above referred to) the plaintiff' 
brought an action for libel, and this happened to 
be one of sixteen actions actually instituted for one 
and the same libel. There was an application made to 
the judge to consolidate, hut be refused to stay all fur- 
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tlier proceedings as asked until a verdict had been got 
in one action by wbicli tlic otliei* defciulants would be 
bound. On aj^peal the Court declined to consolidate 
these sixteen actions, on the gTounds tliat, though the 
libel was idenfcicaiiy the same in each case, still, the 
2 uiblications and circumstances attending them being 
different, the causes of action in the sevoial cases were 
different. The judge made an order, however, that all 
further ]iroco( ‘dings in these sixteen actions, save one 
selected hy the })iaintiff, be stayed pending the trial of 
the selected action, the defendant tlierein liaving seven 
days to deliver his defence after notice ; and, further, 
that the jdaintiff, if dissatisfied witli the verdict in tliat 
case, could select auothex', giving notice for defence as 
before, and defendants in the other actions luiiding 
themselves by their Cfnniscl to the verdiei in said 
selected action, and that by its measure ot‘ damages 
judgment should be eiilered u^i against tluuu severally. 
It was 2 ^robably the injustice shown to exist hy this 
case that brought about the necessjiry and 2^i'u£)er 
alteration effected in the law by the Act of 1888. 

Clauses 5 and G, effecting these purposes, run as 
follow: — 

“ 5. It shall ho comjioteut for a judge or tlie. Court, 
upon an a}) 2 >lication l)y or on behalf of two or more 
defendants in actions in rcs|a*ct to the same tr 
su])stautially ihe same libel brougl’«t by mui and tin* 
same jxjrson, to make an ord<T for tlie consolidation of 
sucli actions so that they siiall be tried togetber ; and 
after such oi'der has been made, and lieibre tin* trial of 
the s;iid actions, the defendant in any new actions 
instituted iu rt'speet to tlie same or sul'siaui ially the 
saiiie lihel shall also he entitled to “ be joiiu'd in a 
eoinmon action iqioii a punt a 2 )])]ieatioii being made by 
such now defendants, and the defendant in the actions 
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already consolidated.” In a consolidated action under 
the section the jury shall assess the whole amount of 
the damages (if any) in one sum, but a separate verdict 
shall be taken for or against each defendant in the 
same way as if the actions consolidated had been tried 
separately, and if the jury shall have found a verdict 
against the defendant or defendants in more than one 
of the actions so consolidated they shall proceed to 
apportion the amount of damages which they shall 
have so found between and against the said last- 
mentioned defendants, and the judge at the trial, if he 
awards to the plaintiff the costs of the action, shall 
thereupon make such order as he shall deem just for the 
apportionment of such costs between and against such 
defendants. 

“ 6. At the trial of an action for libel in any news- 
paper, the defendant shall be at liberty to give in 
evidence in mitigation of damages that the plaintiff 
has already recovered (or has brought actions for) 
damages, or has received, or agreed to receive, com- 
pensation in respect of a libel or libels to the same 
purport or effect as the libel for which such action has 
been brought.” 

Henceforth, therefore, in a number of libel actions 
arising out of the same subject matter, although a 
verdict will be returned in each case as so consolidated 
(for in law each paper was liable for a separate and 
distinct act of publication), it will be the province of 
the jury to assess the aggregate damages and for the 
judge to apportion the costs among the papers as he 
thinks fit and proper — thus piobably malting the 
original and first publishers of the libel pay more than 
the mere copiers, or making papers that gave undue 
publicity suffer heavier penalties as contrasted with 
those which simply published the matter as an 
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ordinary item of news without note or comment. 
Provincial papers will find a great protection in this 
clause, for they are often led into trouble by merely 
copying paragraphs from the metropolitan journals, 
and of course an effectual check will be put upon vexa- 
tious actions, for, once a verdict upon an issue is had 
and obtained, it will be rather difficult to induce 
another jui-y to supplement the finding and give greater 
damages for the injured reputation. Another advan- 
tage in this consolidation will be the consolidation of 
costs — an item which weighs so heavily on small 
struggling journalists. The protection is particularly 
useful to newspapers which may in tlie course of 
business publish a libellous paragraph supplied ]^y a 
iieWwS agency or coinmon correspondent, or which may 
happen to copy the dcfamatoiy matter one from 
another. 

Indictment for Obscene Libel. 

Sect. 7, dealing with the puhlication of ohscene matter, 
it is now'" conceded was passed to meet the deiect expc.sed 
in the case of E. v. BradJaiujh, tried in 18S7, when* 
there 'was a failure of justice owing to the flaw in tlii' 
indictment, as it did not set out the obscene passages 
which were the subject of the prosecution. It is now 
provided, that it shall not he necessary to do so, but 
referring particularly to the eha})ter, page and line, 
that contains Ihc criminatory lualttr, then simply 
deposit the book, paper, or dociimeni. It must bt* 
2 *emcnibcred that any rt'port of sueli proceedings, wliich 
gives the 3 )assages lawever set out, will not enjoy 
the privilege attaching to reports of judicial pro- 
ceedings (^Sfcch' V. Lm/iom, L. L*. 7, and sect. 'llie 
clause specifying the procedure as io an indictment 
now runs thus ; — 
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Sect. 7. — “ It sliall not be necessary to set out, in any 
indictment or other judicial proceeding instituted 
against the publisher of any obscene libel, the obscene 
passages, but it shall be sufficient to deposit the book, 
newspaper, or other documents containing the alleged 
libel, with the indictment or other judicial proceeding, 
together with particulars shewing precisely by 
reference to pages, columns, and lines, in what part 
of the book, newspaper, or other document, the alleged 
libel is to be found, and such particulars shall be 
deemed to form part of the record, and all proceedings 
may be taken thereon as though the passages com- 
plained of had been set out in the indictment or 
judicial proceeding.” 

The Tiat of ihe Public Prosecutor, &c. Sub- 
stituted Order of Judge (Sect. 8). 

The clause in the Act of 1881, which required, before 
any criminal proceeding could be instituted against a 
newspaper, the fiat of the Public Prosecutor, that is 
the Solicitor for the Treasury in England, or that of 
the Attorney-General in Ireland, has been properly 
repealed, and a very decided change for the better sub- 
stituted instead. Henceforward, before taking any 
criminal proceeding for libel, an order from a Judge in 
Chambers must be had and obtained, and this must 
not be ex parte, as the application to the other func- 
tionary was, but upon notice to the defendant, who can 
appear by counsel and resist the application; and it is 
evident, unless a very good primd facie case is made 
out, such an order will not be obtained. In this an 
obvious advantage results to the press, and a proper 
protection is afforded. So far, an application to 
the rublio Prosecutor or Attorney- General, as the 
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case might he, was final and decisive, and in either 
event only one side of the case was under his cogni- 
sance, and an arbitrary, irresponsible power conferred 
upon a person who shonld never have been entrusted 
with it under any circumstances. The amending clause 
now runs : — 

Sect. 8. — “ Section 8 of the 44 & 45 Viet. c. CO, is 
hereby repealed, and instead thereof bo it enacted, that 
no criminal prosoention shall bo commenced against 
any proprietor, publisher, editor, or any person 
responsible for the publication of a newspaper, for 
any libel published therein, without the order of a 
Judge at Chambers being first had and obtained. 
Such application shall he made on notice to tho person 
accused, wlio shfill have an opportunity of being heard 
against such application.” 

It is a disputable point which, before long, is sure 
to be settled by authoritative decision, wiu'iher an 
aggrieved party can appeal from the onhw of a judges 
wliich is now, by this section of the Libtd Amend- 
ment Act, substituted for tho fiat of ilio Idn^ctor of 
Public Prosecutions in Engdand or Atturney-Cenenil in 
Ireland, d'ho 40th and oOth sections of the Judicature 
(England) Act deal with the subject. The 5411i section 
of the Judicature (Ireland) Act exaetly corresponding to 
these runs as follows : “Eveiy order made by a Judge 
of tho said ITigh Court, in chambers, except orders madt* 
ill tile exorcise of Ins discretion as to costs in cases 
where, under the provisions of the next preceding 
section, a right of appeal is not expressly given, may 
be sot aside or discharged upon notice by any Divj- 
si(nial Court or by the Judge sitting in Court, accord- 
ing to the courses and practice t>f tho Division of the 
Jtigh Court to which the particular cause or matter in 
which sneh enter is made may ho assigiit'd, and no 
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appeal shall lie from any such order to set aside or 
discharge which no motion has been made, unless by 
special leave of the Judge by whom such order was 
made, or of the Court of Appeal.” 

Wife giving Evidence (Sect. 9). 

A change in accordance with the recent tendency in 
the criminal law has been introduced by sect. 9, whicU 
makes the wife of a man charged with a criminal libel a 
competent but not compellable witness fur the husband, 
or the husband a competent witness on behalf of the 
wife, if it should so happen she is the owner or publisher 
of the incriminated newspaper. In justification or 
excuse, it may be most essential that such proof 
should be given, and injustice might be caused if 
the old principle were strictly adhered to in such 
prosecutions. The clause is short and simple : — 

9. — “ Every person charged with the offence of libel, 
before any Court of criminal jurisdiction, and the 
husband or wife of the person so charged, shall be 
competent but not compellable witnesses in. every 
hearing at every stage of such charge.” 

Application of Act (Sect. 10). 

The Act only applies in England, Wales, and Ireland, 
as did the previous Acts, and does not refer to Scotland 
(sect. 10). 

The Title of the Act (Sect. 11). 

The Act is to be known as the Law of Libel Amend- 
ment Act, 1888 (sect. 11). 
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CHAPTER XVL 

TEXr OF THE ACT. 

“Whereas it is expedient to amend the law of lihel: — 
“Be it therefore enacted hy the Queen’s most 
Excellent Majesty, by and with the advice and consent 
of the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by tbe au- 
thority of the same, as follows : — 

“1. In the construction of this Act the word ‘ news- 
paper ’ shall have the same moaning as in tbe 
Newspaper Libel and Registration Act, 1881. 

“2. Section 2 of the Newspaper Libel and Regis- 
tration Act, 1881, is hereby repealed. 

“ 3. A fair and accurate report in any newspaper of 
proceedings publicly heard before any Court exercising 
judicial authority shall, if published contemporaneously 
with such proceedings, bo privileged ; provided tliat 
nothing in this section shall authorise the piihlicution 
of any blasphemons or indecent matter. 

“4. A fair and accurate report publislu'd in any 
newspaper of the proceedings of a public meeting, or 
(except whore neitlier the public nor any newspaper 
reporter is admitted) of any mooting of a vestry, town 
council, school hoard, beard of guardians, Ijoard or 
local authoiity formed or constituted niubu' the jiro- 
visions of aipy Act of Parliament, or of any committee 
appointed by any of tlie above-mentioned bodies, or of 
any meeting of any commissioners authorised to act 
by letters ])atent, Act of Parliament, warrant niider 
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the Eoyal Sign Manual, or other lawful warrant or 
authority, select committees of either House of Pailia- 
ment, justices of the peace in quarter sessions as- 
sembled for administrative or deliberative purposes, 
and the publication at the request of any Government 
office or department, officer of state, commissioner of 
police, or chief constable of any notice or report issued 
by them for the information of the public, shall be 
privileged, unless it shall be proved that such report 
or publication was published or made maliciously: 
provided that nothing in this section shall authorise 
the publication of any blasphemous or indecent 
matter : provided also, that the protection intended to 
be afforded by this section shall not be available as a 
defence in any proceedings if it shall be proved that 
the defendant has been requested to insert in the 
newspaper in which the report or other publication 
complained of appeared a reasonable letter or state- 
ment by way of contradiction or explanation of such 
report or other publication, and has refused or 
neglected to insert the same: provided further, that 
nothing in this section contained shall be deemed or 
construed to limit or abridge any privilege now by law 
existing, or to protect the publication of any matter 
not of public concern, and the publication of which is 
not for the public benefit. 

“ Tor the purposes of this section ‘ public meeting ’ 
shall mean any meeting bond fide and lawfully held 
for a lawful purpose, and for the furtherance or 
discussion of any matter of public concern, whether 
the admission thereto be general or restricted. 

“ 5. It shall be competent for a judge or the Court, 
upon an application by or on behalf of two oi' more 
defendants in actions in respect to the same or sub- 
stantially the same libel brought by one and the same 
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person, to make au order for the consolidation of suoii 
actions, so that they shall be tiied together ; and after 
such order has been made, and before the trial of the 
said actions, xhc defendants in any now actions 
instituted in respect to the same, or substantially the 
same, libel, shall also be entitled to be joined in a 
common action upon a joint application being made by 
such new defendants and the dofondants in the actions 
already consolidated. 

“ In a consolidated action under this section the jury 
shall assess the whole amount of the damages (if any) 
in one sum, but a separate verdict shall bo taken for 
or against each defendant in the same way as if the 
actions consolidated had been tried separately ; and, if 
the jury shall have found a verdict against the de- 
fendant or defendants in more than one of the actions 
so consolidated, they shall proceed to apportion the 
amount of damages which they shall have so found 
between and against the said last-meutiuncd de- 
fendants; and the judge at the trial, if he awards to 
the plaintiff the costs of the action, shall thereupon 
make such order as he shall deem just for the ap- 
portionment of such costs between and against such 
defendants. 

“ G. At the trial of an action for libel contained in 
any new^spaper the defendant shall k) at libert}' to 
give in evidence in mitigation of damages that the 
plaintiff has already recovered (or lias liro light actions 
fur) damages or has received or agreed to receive com- 
pensation in respect of a libel or libels to tlm same 
puriiort or effect as the libel for which such action 
has been brouglit. 

“ 7. It shall not ho necessary to set out in any indict- 
ment or other judicial proceeding instituted against 
the publisher of any obscene libel the obscene passages, 
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but it sliall be sufficient to deposit the book, news- forth m 

paper, or other document containing the alleged libel, 

with the indictment, or other judicial proceeding, judidal 

together with particulars showing precisely by refer- pi'oceediug. 

ence to pages, columns, and lines in what part of the 

book, newspaper, or other document the alleged libel 

is to be found, and such particulars shall be deemed to 

form part of the record, and all proceedings may be 

taken thereon as though the passages complained 

of had been set out in the indictment or judicial 

proceeding. 

“ 8. Section three of the forty-fourth and forty-fifth Repeal of 
Victoria, chapter sixty, is hereby repealed, and instead ^ 
thereof he it enacted that no criminal prosecution shall ^ 3 ^^' 
be commenced against any proprietor, publisher, editor, of judge 
or any person responsible for the publication of a 
newspaper for any libel published therein without the cution of 
order of a Judge at Chambers being first had and 
obtained. 

“Such application shall be made on notice to the 
]')erson accused, who shall have an opportunity of being 
heard against such apiilication. 


“ 9. Every person charged with the offence of libel person 
liefore any Court of criminal jurisdiction, and the proceeded 
husband or wife of the person so charged, shall be Stnmally 
competent, but not compellable, witnesses on every a corn- 
hearing at every stage of such charge. witness 

“ 10. This Act shall not apply to Scotland. Extent of 


“ 11 . This Act may he cited as the Law of Libel 
Amendment Act, 1888.” 


Act. 

Short title. 



190 THE LAW OF NEWSPAPER LIBEL. 


CHAPTEE XYir. 

THE REGISTRATION OF NEWSFAI'ERS. 

The most important provisions of tlio Act of 1881 (44 
& 45 Viet. c. 60), the Nevv^spapor Libel and liegistra- 
tion Act, 1881, which must he read with the Act of 
1888, relate to the registration of newspapers. The 
])rinter and publisher are required, before the 8 1st of 
July of every year, to forward to the ollico of the 
Kegistrar of Joint Stock Companies, in Somerset House, 
London, or to the similar office in the Chistom House, 
Dublin, if for Irish papers, a return, giving the par- 
ticulars of the publication required by the statute. 
These returns aie subsequently filed in these depart- 
ments, but the official arrangements for such tiling, as 
was seen in a case in the Irish ExcluMpicr (\)urts, of 
It V. Harrington, heard last year, are most piimitive, if 
not imperfect, being nothing more than the binding 
together in one book of the wirious returns. This 
binding together wms held to be a compliance with 
the provision requiring a register ti> be kept. Tlu‘ Act, 
indeed, is very loose-worded and defective ; the ex- 
pression, “ weekly or oftmier, or at intervals not exceed- 
ing twenty-six days,” as describing a newspap(‘r, b(*jng 
very vague. But outside such definition very little 
doubt exists as to what is a lu'wspaper ; yet then' may 
arise some difficulties under tin* Act, and tin* ingi'iiuity’ 
of publishers can be trusted to devise a print that may 
not be a newsx)aper. Anotlier and a serious defect, in this 
measure was the omission to provide for a compulsory 
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registration between the beginning of August and the 
following July, so tliat a paper started within those 
eleven months, or any change in the proprietorship of 
an existing newspaper, need not be registered, thus de- 
priving the Act of its most valuable utility, for, except 
that, upon a certain day in July such a proprietorship or 
publishership existed, the register cannot conclusively 
go. Another drawback equally fatal is, that under the 
provisions of the Act there is no power to register a 
limited company, and as many newspapers are now ' 
carried on as such the Act, as it applies to them, is 
practically useless. Baron Pollock described the Act 
“ as a sort of settlement between the public on the one 
hand, and newspaper proprietors on the other. On the 
one hand, pi*oprietors of newspapers are to be regi- 
stered, and on the other hand they are protected by 
the Act from what the legislature deemed to be not 
necessarily trivial, but improper or unnecessary prose- 
cutions for libel.” In either respect it has fallen short 
of the expectations reposed in it by the learned Judge. 

Before dealing with the provisions of the Act of 1881, 
it is necessary to refer to the several Press Acts which 
were repealed, and those which still remain in force. 

The Stationers Company was established by a 
charter of Philip and Mary, and it was the first legis- 
lative attempt at regulating the manner of printing 
and the number of presses that could be set up. The 
Long Parliament next interfered, and it licensed books, 
and in 1662, by 13 & 14 Chas. 2, c. 33, all printing 
without a license was forbidden. The First Copyright 
Act was the 7th Anne, c. 19, s. 4, imposing on the 
“ Archbishop of Canterbury, the Chancellor, Chief 
Justices, and other high officials ” the duty of settling 
the prices of books upon complaint that they be 
unreasonable, and inflicting a penalty of 51, per book 
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for every volume sold at a liiglier price than that 
fixed. This law was repealed l>y 12 Geo. 2, c. 36. 
By 10 Aime, c. 10, a paper tax was imposed, being a 
duty upon every advertisement of 124. and a tax of 14. 
UiDon every copy of a newspaper. This was increased 
in 1820, hut abolished in 1801. The advertisement 
duty, was abolished in 1855, and the duty on pam- 
phlets removed by 3 t'b 4 Will. 4, c. 23. The newspaper 
duty by 4 Geo. 4, c. 98, was increased to 344. for every 
paper, and then it was in 1815 raised to 44., until 1830, 
when it was reduced to 14., till its abolition in 1870; 
and the size of newspapers also %vas restricted to a 
page 32 by 22 inches. The 6 Geo. 4, c. 119, repealed 
this ouvious law, and since anj’ sized ]>aper can be 
published free. These Avere the chief laws regulating 
the printing trade and the profession of journalism, 
but they are now all wisely aholislied, and any person, 
whether an alien or an infant, can he a printer, and set 
up a printing press, and, except as ri'gards newspapers, 
no registration is required, or in any case is any 
licensing necessary. 

Printed Works (Imprint). As regards printed 
works, hy the 32 ^ 33 Yict. c. 2-1, an imprint must he 
put to every work with certain exee})ii(»ns .specified in 
the schedule of the Act. Tiie words td the statute are ; 
“Every ja'rson who shall any l»a[K‘r or ]>ook 

w'hatsoover wdiich shall he meant to ho puhlislied or 
dispersed, and who shall not jirint upon the front of 
e\ery such paper if the same shall he printed on one 
side only, or upon the frst or hist leaf in legible 
cliaracters, his or her usual phu-e of abode or bu.siness, 
d:c., and every jierstui who shall puhlish or ilisperse, or 
assist ill publishing or di.spersing, any printed paper or 
book on -wliich the name and place of abode of the 
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person printing the same shall not he printed as afore- 
said, shall for every copy of such paper so printed by 
him or her forfeit a sum not more than 6Z.” The ex- 
ceptions are engravings, business cards, papers for sale 
of estates or goods by auction or otherwise, bank notes, 
but not programmes or bills of fare. The penalty can, 
by 2 & 3 Yict. c. 12, s. 3, only be sued for by the 
Attorney-G-eneral. 

The Corrupt Practices Act of 1883 as 
affecting Printers. A most important regulation 
concerjiing printed matter, and one the neglect of 
which is sure to lead to serious trouble, was introduced 
into the Corrupt Pjactices Act of 1883, the 18th sect, 
of w^hich provides : — 

“ Every bill, placard or poster’, having reference to an 
election, shall bear upon the face thereof the name and 
address of the printer and publisher thereof; and any 
person juinting or publishing or posting, or causing to 
be 2')rinted, published or posted any such hill, placard 
or poster as aforesaid, which fails to bear upon the 
face thereof the name and address of the printer and 
publisher, shall, if he is a candidate or the election agent 
of the candidate, be guilty of an illegal practice, and if lie 
is not the candidate or the election agent of a candidate 
shall bo liable on summary conviction to a fine not 
exceeding one hundred pounds.” 

This stringent provision is often, through negligence 
or ignorance, overlooked hy printers, but the greatest 
caie should be observed not to do so. While on the 
subject, it may be added, that if a newspaper shall 
wrongfully state that a certain candidate before the 
electors has letired it can be made amenable to tlie law 
for its misstatement and held guilty of an illegal 
practice. 


0 
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During the roceut County Oonneil olcctioua several 
newspaper trouble through un- 

wittingly committing offences under tlie Local fiovern- 
ment Act and the Corrupt Pi*actiecs Aut, os]avitLlly in 
regard to not affixing imprints on bills, [fosters, eiivulars, 
&c. One of these gentlemen was charged witli falsely 
sa3’'ing in his ncwsp.ipor, without knowing with what 
trufli, that a certain candidate w.is likely to withdraw 
from the contest for the Ckuinty (amn<-il. Now, it 
may in the failure be useful to know that any ]>t‘rson 
who before or during a ninnieipal or (»ther eleiMion 
knowingly publishes a false st.itement of tin* with- 
drawal of a candidate at such election for the purpose 
of ])ronioting or procuring tlu‘ i‘le(‘lion of’ anittlno- i-an- 
didato shall bo guilty of an illegal practny.” i /Ves,s 
Hems, February, l.SSU.j 

Preserving Pile Copies. A s<‘c(lon of tlio Act 
of dO Goo. 3, c. 7lh sect. 12*.*, impo'-cs a penalty’ not 
rodnciblo by a magistrate, and whicli may bt^ j'ceovered 
before nny justice' or ju.sticcs of the peai'o wlion* tlie 
defendant resides, or has liis place of business, upon 
evoij" person wlio piinling’ an\ p;i]H‘r for hire, reward, 
gai)i or profit, sliall omit or ncgh*i*t to ])reseive (•arc- 
full}' one C'up}' at least of t'veiy paper so printed ly 
liiiu or luT. “lie sliall .also eaiiso to he wiitten or 
])rinted in fair and Ic'gible eharaeters tiic naim‘ and 
place of abode of the porsoii ]>\ whom ho w.is employed 
lo do such ])rinling, and for evei\ sacji ncgleet. or 
omission lu', shall forfi-il, and lose the sum ot’ 

This fih‘ c‘o]y is to Ik* kepi tbr si\ laotjihs, .md the 
act, ion IS iiiaiidainahle (inly for tluee m«<ntlis after the 
peiialt}' is inenned ( seat. I I , one iiion 1 \ nl tliepaialty 
going to the intonm*i,the otlnr to tin* (down ( sect. 
3 To leslrict vexatious pioseeiiliiuis ly prnate 
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persons for sucH offences, as above mentioned, the 9 & 10 
Viot. c. 33, sect. 1, provides that no person shall be 
authorised to commence, prosecute, enter or hie, or 
cause to be commenced, prosecuted, entered or hied 
any action, plaint or information for the recovery ot 
these hues before any justice or justices of the peace 
under sect, 29 of G-eo. 3 unless in the name of the 
Attorney-General. 

What is a Newspaper (the Act of 1881). Bv 
the Newspaper Libel and Eegistration Act of 1881 
(41 & 45 Viet. c. 60, sect. 1) a newspaper is described 
to bo “any paper containing public news, intelligence 
or occurrences, or any remarks or observations thoreou 
printed for sale and published in England or Ireland 
pyoriodically, or in parts or nnmbeis at intervals not 
exceeding twenty-six days between the publication of 
any tw(j such papers, parts or numbers. Alsu any 
paper printed in order to bo dispersed, and made 
i)nblic weekly or oftenur or at intervals not exceeding 
twenty-six days, containing only or principally 
advertisements.” 


Particulars to be Registered. By the nth 
section of the same Act (1881), the following par- 
ticulars must ho registered : (1) the title of the 

newspaper, (2) the names of all the proprietois of 
such newspapers together with their respective occupa- 
tions, places of husiuess (if any) and places of ri'si- 
denec. In the schedule a return form is givmj, and 
this foriii is sent to each newspaper proprietor eveiy 
year, and he is obliged to return it to the ulliee wiih an 
aecumpanyiiig fee of hvo shillings as llie annual cost 
of legistration. (8ee Appendix for form.) 
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Who is the Proprietor. In the ojio hoctiou the 
■vvorda “ propriotuv ” and “ occn}>ation ” are dv‘Uiu*d. I>y 
sect. 1 tlio proprietor Ih dcclai’cd to ‘‘mean and inelnde 
as well the stile pr*tprietor of any newsp.ipev, ua also 
ill case of a divided jn'opi iolorship tlie persoiiw who, as 
partners or ollieiwise, repieseiit and aie lespnnsihh^ 
for any share or interest in the iiews]iaper, as helweeu 
themselves and the persona in like manner represt'niing 
or respoiiHilile for the other shales or luteiests therein, 
and no other person.” 

Representative Pi'oprietors. I'mlrr seed. 7 lea\e 
maybe granted, ^\]^eu‘ a large nnmher of ]>roptietois 
arc concerned, to ri'gister any number tlnaenf as 
representative jiioprietois, the words of tiie section 
being: “AMiere in the o]tinii)n of the I’tianl df 'fiade 
iiiconveiiieiiee would aiise. or 1 h' eanst'd in any ease 
from the registry of the names of all lla‘ ]iroj>netors ef 
the newspiiper t cither owing to mlnoiit\, euierture, 
absence from llie rnited Kingdom, minute sulidi\ isaai 
of shares oi othei special cirenmstanees i, il sliall he 
lawful for the lloaid of 'fiade to unlliMii«^t> ih,. 
registiatioii of sueh iu’WKpa]ier in the iiauu’ m names 
of one or more respoiisil»l(* lejn’esenlative jn‘(»|iri« tm.s. 

As ri'ganls icjnesentative ^uoprietnis, the tbllnwing 
iides aie eninKed, and aie attaehed to the schedule of 
fees : — 

Wlieu’ it, IS dcMicil to in. ike a iciuni of n jucst uta- 
tive }tro[ii iclois under se<*t. 7, a stall na at slionld be 
sent to the h’egistiar, setting ibrlli the ei leuui'-tani'es 
wliieli lender it iiieoHM li a lit to legislei llienaiiiesof 
all the jiiojii li'tois, and giMiie. sueli uiforniat ion as \mII 
show (hat ihe pinpo-eil lepri seiit.itiM 'n an- H abh* to 
nieid any ilaliiis that may aii^e liom hb. 1 m otherwise 
111 ccniiietiuii with the managi luent ot iln. papt i. 
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No Registration of a Company. By sect. 18, 
wliere tlie newspaper is owned by a company registered 
under the Companies Acts, 1862-1879, it is not to be 
registered under this Act, as already pointed out, an 
obvious omission and a decided drawback. 

Occupation of Proprietor. As regards occupa- 
tion “the interpretation clause to sect. 1 provides 
that occupation shall be held to mean, when applied to 
“ any person,” his trade or following, and, if none, then 
his rank or usual title as esquire, gentleman. 

When Returns must be Furnished. By sect. 9 
the returns must be made out in the month of Jtily in 
every year ; and as there is no p)ro vision inserted for a 
compulsory registration of any change of proprietorship 
in the interim, there are no means of accurately know- 
ing whether any such change has taken place since the 
time of actual registry. This is obviously a serious 
omission. If by the end of August, usually a month 
after the returns are tiled, the rctuTii is not made as 
provided by the Act, the defaulting printer and pub- 
iishor is liable to be brought before a magistrate and 
summarily convicted in a sum not exceeding 251., and 
an order can be made by the magistrates ordering the 
returns to be made out and supplied within any time 
specified by them. The effect of the defect in the 
Act is that a new newspaper, or an old one under a 
new name, may bo started between the August wheu 
the return is completed and the following Jnly, and 
during that time there is no imperative obligation on 
the propiietor to register. 


Permissive Registration of Interim Changes. 
There is a permissive vision luulor sect. 11 by which 
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siiiy transfer or cliango may ho rogistorod. It is as 
follows: “ Any party to a transfer or transmission, or 
dealing %vitli any share of or interest in any newsjiaper 
whereby any person ceases to bo a proprietor or any 
new proprietor is introdneed, may at any time make oi 
nauso to bo made to tlie Ih\gistry Ollieo a r('iurn accord- 
ing to Sehcdnle 11 hereunto annexed, and containing 
the particulars tborein set fi>rth/’ 'Tliis should be 
made compulsory, aud a failure or negleet liabh' to tho 
same penalties as a failure or negleet in tlie tirst 
instance. Tlie, value of the registration form or eutry 
as ovidonco of proprietorship, da*., is through this fault 
illusoiy and not conclusive. The imprint to a jmjK*r 
nsnully contains only the name of the ]>nblisber. and 
will not supply th(' defect, and oiu' is forerd back on 
other proofs, which it may 1 k' diflicult to adduce* at tlie 
trial, and which this Act purportevl to remh*r un- 
nooossary. 

Who is to Kegister. As to tlie person ut\ nhom 
tho obligation of registration is cast, it is pio\iilcd that 
tho return must he inade hy tlie ]>rintc]s and ]tuh- 
lishers for tlie time bidng <*f (‘Very lieu ^papi'i*,” er in 
other words tlic ])e!M)ns whose names are uMially on 
tho iiiipiint of the paper. 

Penalties. 3»y sect. 12 Jtcnaltics not exceeding 
UK)/, arc exactabh*, and by sect. 12 it is ceinpctciit 
to any ])ersori to inspect tht' icfuriis, '■'and any one 
Avbo pleases may, on ]iaynn ut of the pmper b>cs, 
ins])e( t the registii and ^ddain cn tilled <*(>pies of 
any entry there ni.” Tin* fees tbr sncli co}<y of ciitrv 
or lui inspection of legist ry are l.s. respectively. 

Entries to be Evidence. These enicial entrh-s 
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are to be received as evidence in every Court, with, if 
desirable, any further or other proof, the words being 
“ any or every certified copy or extract shall in all 
proceedings civil or criminal be accepted as sufficient 
prima facie evidence of all matters and things thereby 
appearing, unless and until the contrary thereof be 
shewn ” (sect. 15). 

Prosecutions. The offences under the Act are 
punishable by any Court of summary jurisdiction. It 
is also provided that proceedings befoie the magistrates 
for any breach of the Act may be taken by any person 
not neeessaiily a public prosecutor. 

Forms. The prescribed forms on which the returns 
are to be made will be sent either stamped with the 
requisite fee stamjDs or unstamped on application to 
the Eogistrar, Companies Eegistration Office, Somerset 
House, London, W.C. No charge is made for the forms, 
hut when stamped forms arc required a postal order for 
the amount of the fee must accompany the application. 

A separate return will ho required for each paper. 

These are the principal provisions of the Act of 1881 
dealing with registration. (See Appendix for full text 
of the Act.) 

Cases under Act. Only a few cases are reported 
dealing with the question of registration and the difii- 
ciiltics arising thorelroin in consequence of breaches 
thereof. In an action against th.& Kent and Sussex Times, 
decided heforo tlie Maidstone Justices in 1881, the 
()hje(5tiun was made that the offence of the non-registia- 
tion was not committed in the town where the paper 
was puhlisliod, but in Somerset House, London, the 
place of registry, and the Maidstone justices dismissed 
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tlie case on the grounds that tin y hiid no jnrisdietiori, 
and that the summons should ho fip])lied for at Bow 
Street, In another case in winch J. AV. Kenning, the 
proprietor of tlie lUillaud Timm, was plaintiff, and 
James Hopewell, printer of the Evuhij Chnstktn OJmcrver, 
was defendant for non-icgistratnm, and wlitno the 
paper was pnhlished in July, hut cea6(‘d to he pub- 
lished in August, it was held that a l)reaeh of the Act 
had been c<»mmitted, and a nominal fee of l.s\ was 
imposed. The paper w.ih actually pnhlished in July, 
when the return should ho made. 

In Calc V. Tlio Eeium auk Exetar Oamfifafiiiual Ncirs- 
pajier Go., Limited (Ch. Hiv. J.in. 27, iSS*»), it was liehl 
that the repuhlication of copyriglit malter uiuh'r another 
name not registered did not de]miv(‘ tlu^ owm‘rs of the 
right to restrain infringement of their cipyriglit, that 
the throe parties heing jointly in tert'sted in tin* eopy- 
righb were properly made* ]>aiti(‘'', and that non-regis- 
tration under Act of 18S1 by tlu‘ ])ublisher did not 
deprive the ownei-s of their copyiight. 

In an Irish case of J?. t. Ilarriinjftai, dt'idded in 
the Exchequer Division on 2hst Jan. 18Sl», the judg- 
ment «f Dalles, O.B., reviewed tht‘ vlndt' ipn^stion 
of registration as dealt vith hy the X(‘wspa]>er Lihel 
Act of ISSI, and laid down most clearly the law upon 
the subject. Bv ]>rivnn(‘r’s counsel (Air. Ilraly, AI.l’. 
B.L. ) it was contended that tho iloeinmail given in 
evidence as proof of the roL;is(i a(i«ni of tin* ])risoiier .is 
propiietor of tin* l\i u if St atin< I w.is iiiadmissililo, ,uid 
it was suggested that tin* (hmrt was h<nu'd to de- 
termine tlie case as if it hid imt, boon gi\on in 
evidence; anil it was aigiicd sei*omllv, tti.it even if the 
dndimeiit woie ]»io]>ei ly admitf<*d it vas imt i \ idoiiei* 
(tf ]nihli(*a1 ion by doloiidaiit as it puipnjti'd onl\' to 
bo a tiui* co[iy of tin* “Ih tilin’’ and not ot tin* 
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“ Register” ; and, thirdly, that there whs no evidence of 
the mens rea or criminal intent, that is, that the publica- 
tion was with the view of furthering the illegal objects 
stated in the summons. The learned Chief Baron, in his 
judgment, remarked that “ by the loth sect, of the Act 
of 1881 the document was admissible in evidence, and 
that no objection to its admissibility could be taken. 
The words were : ‘ every copy of any entry in or 
extract from the register of newspaper proprietors 
purporting to be certified by the Registrar or his 
dejruty for the time being, or under the otficial seal of 
the Registrar, shall be received as conclusive evidence 
of the contents of the said register of newspaper pro- 
prietors .... and every such certified copy (jr extract 
shall in all proceedings, civil or criminal, bo accepted 
as sufficient fewie evidence of all the matters and 
things appearing, unless and until the contrary thereof 
be shown.’ The document in question was a copy, 
certified as provided by the Act, of the return which 
was made under 9th sect., and legistered under 13th 
sect., and if, upon the true construction of tlie Act, the 
return upon its registration became p.trt of the register 
of newspaper proprietors, then a certified copy of it is 
a certified copy of a part of the register, that is, in law, 
of an entry in the register, and therefore admiNsihle 
under the 15th sect. The 9th sect, imposes uinui the 
printers and publishers for the time being of every 
newspaper the duty of making to the registry (dfice a 
return of certain ])articnlars according to belied nle A. 
thereunto annexed. The return must bo in a tabular 
form, and in writing. The 12th sect, suljeets to a 
penalty of lOOZ. any person who sliall knowingly make 
any return in wliich shall l)c inserted tlie name of any 
person as proprietor who shall not bo such, or in which 
there shall bo any misrepiesentaiioii, or from whiidi 
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there shall ho any lairtloatHiip: hy rt-ason of tin* oinihsioii 
of any of tlie rcqniie*! ]iartionhiiK. A likt* |♦^.•^altyis 
imposed on a proj>riotor v\ ho shall knowingly 
any such misleading return to W made, 'I’he l:{th 
scot, imposes on the Ih'gistrar llie <luty forthwith to 
register every return made in eonforiiiity with the 
provisions of this Act in a ho tk fr> h<* k»*pt for that 
purjHJse at the Itegistry Otliee, and t^lh'd the ih'gister 
t)f Jsow'S]>ai>er Proprietors. Tin* Mth seet. etuKh’s the 
Board of Trade, with the appr(»Yal of the 'rrt‘aMiry, 
to direct fees to he puhl htftr alia for tin* reeeipt and 
entry of returns made in uniformity wi:h the Act. 
Jn tho latter section, entry of returns is, in my 
opinion, used to express tin* registratitm of returns, 
and theiehn'c register in sect. Id may he read ‘enter.’ 
It is, th«‘n, tin* dutyof the Kegi.str.ir, when he receives 
a return, to examine if and determine whether it is 
made in conformity with the Act, ami, if so, then to 
‘enter’ or ‘register* it in a hook. \\ hat is the 
return he is to enter? If it he tin* oiiginal iloemiient, 
signed hy llie printer and puhliVher, then tiie ]ier- 
formanet* of tin* duty can h<* i-iVeeted onlv hy [daeing 
or tiling that vi*i} doenmeiit in tin* hitok .'^o as to make 
it ])art of tile liook. If, on tin* other liand, ‘return’ in 
tliis seefioii imams tlie particulars eoiifametl in such 
return, then fin* sei*tion can he I'omplied w itli, t*ither 
hy filing flu* original do»*ument or hy e 'p\ ing into the 
hook tin* wolds eoiiiaine<l in it. 'rin* word ‘‘return’ 
oceurs in fivi* seetnuis of tin* -\et ; four immediati‘ly 
precede the l.'lth, tin* I'th, ItJth, Iltli and ll’lh, and i»nt‘ 
follows, tin* I-lth. and all of thom are in pad mnftrhh 
It IS clear tlial in euidi of tlu’se li\i' other setdions 
‘retuin’ is list'd as meaning the oiigtiial doeument 
Ki‘nt in to tin* poLiistiar. Sect. 'J ilneets leturn, of 
Course the oiigimil leturii, to lie imido. Sect. Id 



POSTAL BEGULATIONS. 


203 


subjects every printer or publisher to a penalty if 
‘such returns’ be not made; and sect. 11 authorises 
the party to a dealing with any share of or interest in 
a newspaper, which causes an alteration in the pro- 
prietorship, to make a return according to Schedule B. 
It is clear ‘return’ in 11, 12, and 14, means the 
original document sent in to the Eegistrar, Sect. 13 
must be read in the same sense ; we ai e asked to read 
it as if ‘ return ’ meant ‘ particulars contained in the 
return,’ f(jr, if the Eogistrar’s duty can be discharged 
by copying the return into a book, then, what is 
entered is not the very return itself but a copy of it. 
Sect. 12 distinguishes between ‘ the particulars ’ and 
the ‘ return,’ and treats particulars as being something 
contained in the return, and sect. 9 is of the same 
effect. The return is authenticated, and substantial 
error would involve penal consequences, and upon it 
the Legislature confers potency in evidence. The 
‘ return ’ became, from the moment of its registration, 
part of the book, and the certified copy of that 
registered return is a certified copy of an entry in 
that book and therefore admissible.” 

The learned judge then hold that it was prima facie 
proof that the defendant was the proprietor of the 
paper, and furthermore tliat as such proprietor he was 
the publisher (see Chap. XI. p. 134). Dowse, B., and 
Andrews, J., concuried in the judgment. 

Postage Regulations. While dealing with the sub- 
ject of registration, it may be well to include hero tlio 
provisions of the Post Office Act of 1870 (33 & 34 A^ict. 
c. 79) which allow papers to go by post at tlio hair- 
penny rate of postage. Sect. G provides that any 
})ublication coming within the following description 
shall for the purposes of this Act be deemed a newb- 
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paper, that is to say any pnhlication eoiisivstinii; wholly 
or iu great part of political or other nows, or of articlos 
relating thereto, or to other enrront topi(is, with or 
without atlvertiscineuts, siihject to those ooiulitions: — 

That it ho printed and published in the Vnited 
Kingdom ; that it ho published innniubers at intervals 
of not more than seven days. 

That it be printed on a sheet or sheets unstitched ; 
that it have the full title and <iato t>f pnbliealiun 
printed at the top of the first pagis and tiu' wlu>l(* or 
part of the title, and the date of pnblieation printed at 
the top of every BUbse<iuont page. 

What is a Supplement. And tlu' following shall 
for the purpos(*8 of this Act be di*eiiu‘*l a supplt‘nieut to 
a newspaper, that is tt) say, “a publication consisting 
wholly or iu great part of matter, like tliat of a nevvs- 
paj)©!', or of advertisements printi‘{l on a sheet or sheets 
or a piece or pieces of paper unstifehe«l, or (*ousisting 
wholly or in part of engravings, prints <ir litliograplis, 
illustrative of articles iu the news]ia]ier, sm-h puh- 
lioation iu every ease being publisln-d wiili tiio news- 
paper, and having the title and <late of pulilie.atiou of 
the uews]>ai)er ]irinted at the to]> of I'verv pai;e or at 
the t<»p of every sheet <»r siih* on whieh any su<‘h 
engraving, ]irint, or litliogiaph appe.irs." l>y U it 4o 
Viet. c. m, the restriction to stitehed papei s isi epealed, 
but not as to stitched supplements. 

Registration at Post Office. \W sect. 7 of the 
Post Olliee Aet, 1S70, ihl A .‘>1 \ let. c. 7ih it, is provnliMl 
that — 

The ]>roprietor or ]>rinter of any newspaper within 
tlie desiuiption albiesanl, and the pro]inetor «u' ]»rinter 
of any publication wliieli legard Ijeing ha<l to the puh- 
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lication of advertisements or otlier matter tlierein, not 
within the description aforesaid, but which was 
stamped as a newspaper before the passing of the Act 
lastly mentioned in the first schedule to this Act, may 
register it at the General Post Office in London at such 
time in each year, and in such form and with such 
particulars as the Postmaster- General from time to 
time directs, paying on each registration such fee, not 
exceeding five shillings, as the Postmaster-General 
with the approval of the Treasury from time to time 
directs. The Postmaster-General may from time to 
time revise the register and remove therefrom any 
publication not being a newspaper. The decision of 
the Postmaster-General on the admission to or removal 
from the register of a publication shall be final, save 
that the Treasury may if they think fit, on the aj)pli- 
cation of any person interested, reverse or modify the 
decision, and order accordingly any publication for the' 
time being on the register shall for the purposes of 
this Act bo doomed a registered newspaper. By sect. 8 
of same Act the rate of postage for each registered 
newspaper, with or without supplement, is fixed at a 
hallpunny, and by subsequent sections 9, 14, and 20, the 
P(j.stmasler-General can inako regulations regarding 
the time and mode of posting; the nature and form of 
covers ; determining' whether a publication is a news- 
])a])er or not; and pieventing the transmission of 
indecent and obscene books, paintings, photographs, 
lithograplis, books, cards of an obscene or grossly 
libellous character. 

By 7 Will. 4,, and 1 Viet. c. 30, sect. 0, any 
enclosures in newspapers of letters, papers, or things, 
or wiiting, nn authorised communications or words 
render the document liable to treble postage, tlie 
packet being coiisitlered a letter, and the Postmaster- 
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General has the option of prosecuting the party for a 
inisdemeanour. 3 & 4 Yict. c. 9G, sect. 12, allows 
stamped covers to be used; sect. 43 permits news- 
papers to be sent by j^ost, and 31 and 32 Viet. c. 110, 
enables airangements to be made for the transmission 
at a reduced rate of pi ess telegraph messag’es. 

Advertising stolen Property. The sect. 102 of 
the Laiceny Act of 18G1 (24 23 Viet. c. 90) has an 

important bearing on newspapers and merits {quotation. 
It provides that whoever shall publicly advertise a 
reward for the return of any property wliatsoever 
which shall have been stolon or lost, and shall in such 
advertisement '‘use any \vords jmrporting that no 
questions will be asked, or shall make use of any words 
in any public advertisement puipoiting that a reward 
will be given or paid for any property wliich shall 
have been stolen or lost without seizing or making 
inquiry after tho person producing such property, or 
shall promise or offer in any such public advertise- 
ments to return to any pawnbroker or other person 
who may have bought or advanced moiuy by way of 
loan u])on any property stolen or lost, the money so 
paid or advanced or any (.itlier sums of money cr 
reward for the return of such pioperty, (h sliall print 
or pu])]ish any such advertisement, sliall forfeit the 
sum of iifty pounds fox every smdi offence to any 
person wdio will sue fox tho same by iiction of debt tt> 
be recovered witlx full costs of sueli.” 

ddns law is somewhat too cxteiiMve, ami though 
guaided still leaves xt in tho jiowta of any ])cr.son when 
sucli notice appts'iTs to Ie(•o^er the full penalty of a 
])riiitei or even of a ])cison wlio jiosts a imfict' to the 
like edeet on a hoaiding. it would also tliere is 

no 2)ower in the magistrates to leduce the penalty. A 
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certain qualified but not sufficient protection is afforded 
by sect. 3 of the 33 & 34 Viet. c. 65. It provides that 
“every action against tbe printer or publisher of a 
newspaper to recover a forfeiture under sect. 102 of the 
Larceny Act, 1861, shall be brought within six months 
after the forfeitui’e is incurred, and no such action 
against the printer or publisher of a newspaper shall 
be brought unless the assent in writing of Her 
Majesty’s Attorney-General or Solicitor-General for 
England, or for Ireland if the action is brought in 
Ireland, has been first obtained to the bringing of such 
action.” By sect. 2 of the same statute the word 
“newspaper” is defined in the Act to mean “ a news- 
paper as defined for the purposes of the Acts for the 
time being in force relating to the carriage of news- 
papers by post ” that is as defined in the Post Office 
Act, 1870. Advertisements, therefore, appearing in 
any publication not coming within that description 
are open to the attack and prosecution of any person 
so minded for any such notices, however unwittingly 
published or by the most inadvertent mistake inserted. 

The Publication of Betting Notices. The 
several provisions of the statutes relating to betting 
notices are worthy of notice- The Act which chiefiy 
deals with these classes of advertisements is the 37 
Viet. c. 1 5. By sect. 1 it is provided that it shall be 
construed along with and as part of the 16 17 Viet, 

c. 119, entitled “ an Act for the suppression of Betting 
Houses,” therein called the principal Act. 

Sect. 3 runs thus: — “Where any letter, circular, 
telegram, placard, haudbill, or advertisement is sent, 
exhibited, or pul dished — 

“ (1.) Whore it is made to appear that any person, 
either in the United Kingdom or clsewhoro, will on 
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application give information or advice for the purpose 
of or with respect to any such bet or wager, or any 
such event or contingency as is mentioned in the 
principal Act or will make on behalf of any other 
person any such bet or wager as is mentioned in the 
principal Act ; or, 

“ (2.) With intent to induce any peison to apply to 
any house, office, room, or place, or to any person with 
the view of obtaining information or advice, for the 
purpose of any such bet or wager, or with respect to 
any such event or contingency as is mentioned in the 
piincipal Act; or, 

“ (3.) Inviting any ]>crson to make or take si uire in or 
in connection Avith any bet or wager ; every person 
sending, exhibiting, or tmblisliing, or causing the same 
to be sent, exhibited, or published, shall bo subject to 
the penalties provided in the seventh section of the 
princip>al Act, with res 2 >ect to otlences under that 
section. On reference to the Act 1(> A' 17 Wet. A\e lind 
the penalties to bo “on prosecution liefore justices 
of the ])cace to ho fined a sum not exceeding 3(1/., 
and made to pay tlu‘. costs of the prose{‘ution ; and 
in default or in the iirst instance if the judg(‘s shall 
think tit, to he inptrisoned Avith or Avitliout hard labour 
for a nuixiuium ])eriod of t.wo calendar months.’’ The 
decision in tlio cast* of AmJrvirs Cox oi' the IJn'ntictl 
YietudUers decided in IvSH.’J, and re]inrted in 

12 (h Ik Jb 12(>, would lead ns tc» the ladiid’ that the 
only advei tisements engnisuble under the A(“tare those 
of bets or A\ageis math* in a lioiiS(‘, room, office, or other 
})Iaee ke})t for the puipose of betting. 

Lottery Advertisements. Tlien* an* t wo prineipal 
Acts lolating to lotteiy ad\ erti.seinents, tiu' eliief 
being 4 (leo. 4. e. (!U. 4’lio sixth seel, of that Act is 
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“ that if any person or persons shall sell any ticket 
or tickets, chance or chances, share or shares of any 
ticket or tickets, chance or chances, in any lottery or 
lotteries, authorised by any foreign potentate or state, 
or to be drawn in an}’- foreign country, or in any lottery 
or lottei ies, esicept such as shall be authorised by this 
or some other x\.ot of Parliament to be sold, or shall 
publish any pioposal or scheme for the sale of any 
ticket or tickets, chance or chances, share or shaies of 
any ticket or tickets, chance or chances, except such 
lottery or lotteries as shall be authorised as aforesaid, 
such person shall for every such offence forfeit and pay 
the sum of 50Z. and shall also be deemed a rogue aiid 
vagabond, or logues and vagabonds, and shall be 
punished as such in the manner hereafter directed.” 

By another xict, 6 & 7 Will. 4, c. 6C, it is set out 
in the preamble that “ the laws in force are insufficient 
to prevent the advertising of foreign and other illegal 
lotteries in the kingdom and it is expedient to make 
further provisinn for that purpose.” The enacting 
part then runs as follows : “ that from and after the 
passing of the Act, if any person shall piiut or publish, 
or cause to bo printed or ]3ublishod any advertisement, 
or other notice of or relating to the drawing or intended 
drawing of any foreign lottery, or of any lottery or 
lotteries not authorised by some Act or Acts of 
Parliament ; or if any person shall print or publish or 
cause to he printed or published any advertisement, or 
other notice of or fur the sale of any ticket or ticketN, 
chance or chances, or of any share or shares of any 
ticket or tickets, chanco or chances of or in any lottery 
or lotteries as aforesaid, or any advertisement or notice 
concerning or in any other manner relating to any such 
lottery or lotteries, or any ticket, clianee, or share- 
tickets, chances, or shares theieof or therein ; every 

P 
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person so offending sliall for every such offence forfeit 
the snin of 50Z., to he recovered with full costs ; of which, 
hy action of debt by plaint or information in any of 
his Majesty’s Courts of Record in Westminster, or 
Dublin respectively, or in the Court of Session in 
Scotland one moiety thereof to the use of his Majesty, 
his heirs and successors, and the other moiety thereof 
to the use of the person who shall inform or sue for 
the same.” The only excepted lotteries are the Art 
Union drawings, legalised by 9 & 10 Viet. c. 48, and 
otherwise the Acts relate to all lotteries foreign and 
domestic. By the S & 9 Viet. c. 74, a wholesome 
change was made by which all the penalty goes to the 
Crown, and the action must be at the prosecution of 
the law officers of the Crown. There is an unreportod 
case where the Nottingham Evening Post, was in 1883 
prosecuted for publishing an advertisement about a 
Christmas lottery, but as it was inserted ])y inad- 
vertence the defendant was lot off' on his paying the 
costs of the prosecution. 

A very useful Act was passed in the session of 1880 
called the Indecent Advertisements Act. Under its 
provisions any person affixing any picture or printed 
or written matter of an indecent or obscene character 
on any buildings or hoardings so as to bo visible to 
persons using a public highway or footpath, or giving 
such pictures or matter away in the stn'ets or exhibit- 
ing them in shop windows, shall be liable to a penalty 
of 40s. or one month’s im])risoninent, and if such 
peisons ciiii>loy agents to do this kind of work the 
penalty is increased to ol. or three months’ imprison- 
ment. 

I’hese are the laws regulating and n.'sti ieting the 
})ii])lic:iti()ii of adveriismnents or sueli like notices hy 
newspapeis, and except that they exist on the statute 
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book, very little is practically beard of these little 
nsed, if not disused, enactments. 


Copyright. 

It appears necessary to append a few short notes 
■upon the important subject of copyright, and, without 
going into the general question, to treat of it solely in 
those aspects which affect newspaper proprietors and 
publishers. The old statute of Anne and subsequent 
enactments have been repealed by the 4 & 5 Yict. c. 45, 
which now regulates the matter, and under the pro- 
visions of which any book (which for the purposes of 
the Act shall be deemed to apply to every pamphlet, 
sheet of letterpress, sheet of music, map, chait, or 
plan) published in the lifetime of the author shall 
endure for bis natural life, and for the further term of 
seven years from his death, and shall be his property 
and of his assigns but if the term of seven years shall 
expire before the end of forty-two years from the first 
publication of the book, in that case the copyright shall 
endure lor the term of forty-two years, and the copy- 
right in every hook published after the death of the 
author shall endure for forty-two years from the first 
publication (sec. 3). And as regards encycloptedias, 
reviews, and other periodical woiks it is provided the 
copy light in every article shall belong to the proprietor 
of the work for the same term as is given by the Act to 
authors of books, whenever any such ai tide shall have 
been, or shall be, composed on the terms that the copy- 
light therein shall belong to such proprietor and be 
paid for by him {Bisliojy of Hereford v. GrUfin (16 Sim. 
lUO) ; Siccrt v. Henning (16 0. B. 450); liichardson v. 
Gilbert ( 1 Sim. N. S. 336)). Payment must be actiuilly 
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made before the copyright will vest, and after the term 
of twenfi/-eiijht years the right of publishing the same 
article shall revert to tl»e author for the remainder of 
the term given by the Act, and no publisher can 
publish the article after the iirenfif-eljJit years have 
expired without the consent of the author. The writer 
can i]i the first instanct‘ reserve the riuht of separate 
republication, and he will be entitled to the copyright 
in sncli composition without prejudice to the right of 
the proprietor of the review or other periodical in 
which it appeared. A liegister of all copyrighted 
works is kept (it ^tutioners’ I fall, which is open to the 
public on payment of a small fee, and in the registiT is 
tmtered the proprietorship or assignment of evtny eopv- 
ri^lit (Stat. 0 0 Viet. c. 45, ss. II, 13, 10, 20). The 

date of first puhlu'ation mnst he distinctly and specifi- 
cally stated {^lafhirsou wJIairod, V.< ’.hi., L.lh 7 E({. 270; 
Peujo V. Wisden,\. C hi. 1 7 \V. 11. -ISO I. It is not enough 
for this purpose to register the month, or the year, or 
any other geneial entry, hnt the exa(‘t date is neta'ssary, 
and from such date the allothal period of ]>reseuption 
runs. In a recent ea^e of CoUhujridtfe v. Euimutt (57 
L. T. H04), this was rnled as also fhal for tlie purpose 
(if succes>fnlly maintaining an aeti>m for infringement, 
the copyrighted nialter should have hecn aetnallv paid 
fur. 

To secure an ah.'-olntc right in the hm* of tin.* name 
of any newspapci so llml smm name maybe exelnsivelv 
used, and any imitation n-stranied and infringement 
pr(‘M‘iitcd, the name must la* an ostahlished one liave 
been for soinotiine m use, and known as eonnecttal and 
identilioil with the new.^pa] •or. 'riius wduna' a new's- 
pajior w'lis publislad wifli fht* sium* title as out' tliree 
daws ] ir\i<.usl\ publi.'-hod, and which latter was issued 
witlKUit notice (jr adveitisenieiit, the Court ul Appeal 
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last year held (affirming the decision of North, J.) that 
registration in Stationers’ Hall gave the plaintiff no 
exclusive right to the name as such, and that a title to 
it hy user and reputation could not be acquired by a 
publication with a small sale, and but a few days 
previously issued (^Licensed Victuallers’ Co. v. Bingham^ 
38 Oh. D. 139; 58 L. J. Oh. 36; 59 L. J. 187). And 
where the publisher of a newspaper called the Grocer 
had attached formerly to it a supplement which they 
had lately incorporated with the journal under the 
common title of the Grocer and Oil Trade Beview, and 
registered as such, sought to prevent the publication in 
Dublin of a bi-monthly paper, called The Grocer and 
Wine Merchant^ and Irish Brewer and Distiller, intended 
to advocate the interest of a different branch of the 
trade, the Court granted a perpetual injunction 
restraining the use of the name or term Grocer as the 
first or principal part of the title of said paper (JBeed v. 
O’Meara, 21 L. E. Ir. 216). 

The “ Power of the Press.” — The following short 
statistics are significant. There wore in 1888 the 
number of 3,778 papers, &c., published in the United 
Kingdom, so distributed and classified : — Mouning 
Papers: — in London, 20 ; in the Provinces of England, 
38 ; in Wales, 3 ; Scotland, 9, and Ireland, 12. Evening 
Papers : — London, 14 ; English Provinces, 82 ; Wales, 3 ; 
Scotland, 11; Ireland, 6; Piitish Isles, 1. Weekly 
Papers: — London, 701; Englibh Provinces, 1,247; 
Wales, 81 ; Scotland, 210; Ireland, 173; British Isles, 
20. Magazines, Periodicals, &c. — London, 845 ; Pi-o- 
vinces, 302. Total 3,778. 
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ALL THE LIBEL ACTS. 


OlU-r of an 
A^x'logy 
arlinissiiili- 
K\ iili-ni'c 
in 

f' tlon nf 
Damai^t %. 


In 'in 
A( tiiiii 
I gainst a 

NoU^lMpol 
l.n lahol. 
tile lli'tfU- 


(1.) The chief provisions of FOX’S ACT (d Ch'o. c. 116), 

will be found in Chap. IX., under head of Seditious Libels. 

(2.) LOUD GAJIPBELL’S ACT (6 A 7 Viet. cap. 0(1). 

An xVet to amend the Law respecting: defamatory ’Words and 
Libel. [21 til 1843.] 

Fou the better Protection of private Character, and for more 
effectually securing the Liberty of the Press, aiul for better 
preventing Abuses in exercising the said I.iberty : Be it tmticted 
by the Queen’s most Excellent Majesty, by and with the .Vtlvice 
and Consent of the Lords Spiritual and Temporal, uul (.’ouiiuuns, 
in this present Parliament assembled, and by the Auth(H'ity of 
the same, That m any .Vrtion for Defamation it shall be lawful 
for the Defendant (after Notice in Writing of his Intention so 
to do, duly given to the Plaintiff at tlie Time of filiiur or 
delivering the IMea in such Action,) to give in Kvidiaice, in 
mitigation of Jhimnges, tliat lie made or (ffh'rcd an Apology to 
the Plaintiff for such Defnination helorc the (’ommencemeut of 
the, Action, or as soon afterwaids as lie bad an Opportunity 
of doing so, m case the Action shall have been coiniuenciHi 
before there was an Oppoitimity of making or otforiiig such 
Apology. 

IT. And be it enacted, That m an Action for a Libel con- 
taiiK'd in any public Ncw[,pai'ci oi othci pmiodical Piibbcatioii 
it shall be competent to tin* Dcfnidant to jdcad that such Likd 
was mseiti'd in such Xewspijtcr or otlnu jiiniodical Publication 
without actual mahee, and without gIo^^ Noj,bueiict‘, and that 
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before the Commencement of the Action, or at the earliest dant may 
Opportunity afterwards, he inserted in such Newspaper or other 
periodical Publication a full Apology for the said Libel, or, if serted 
the Newspaper or periodical Publication in which the said Libel without 
appeared should be ordinarily published at Intervals exceeding 
One Week, had offered to publish the said Apology in any 
Newspaper or periodical Publication to be selected by the and may 
Plaintiff in such Action ; and that every such Defendant shall pay Money 
upon filing such Plea he at liberty to pay into Court a Sum of 
Money by way of Amends for the Injury sustained by the 
Publication of such Libel, and such Payment into Court shall 
be of the same Effect and he available in the same Manner and 
to the same Extent, and be subject to the same Pules and 
Hegiilations as to Payment of Costs and the Form of Pleading, 
except so far as regards the pleading of the additional Facts 
herein-before required to be pleaded by such Defendant, as if 
Actions lor Libel had not been excepted from the personal 
Actions in which it is lawful to pay Money into Court under an 
Act passed in the Session of Parliament held in the Fouith 
Year of His late Majesty, intituled An Act for the further 3 & 4 W. 
Amenduioit of the Law and the leUer Advancement of Jnetice ; c. 4‘d. 
and that to such Plea to such Action it shall be competent to 
tlie Plaintiff to leply generally, denying the whole of such 
Plea. 

HI. And he it enacted, 'J'lmt if any Person shall publish or Publish- 
threateu to publish any Libel upon any other Person, or shall ing or 
directly or indirectly threaten to print or publish, or shall 
diiectly or indirectly propose to abstain from printing or iSshaLlbel, 
publishing, or shall directly or indirectly offer to prevent the or pioiuw- 
printing or publishing, of any Matter or Thing touching any tiyiij- 
other Person, with intent to extort any Money or Sccuiityior 
Money, or any valuable Thiug from such or any other Person, any thing, 
or with intent to induce any Person to confer or procure for any with Intent 
Peison any Appointment or Office of Profit or Trust, every 
such OU'eiuler, on being convicted thereof, shall be liable to be pum.jliil.h' 
imprisoned, with or wiihout Hard Labour, iu the Common hy hn- 
Gaol or House of Correction, lor any Tcim not exceeding prisommiit 
Three Yeais: Prov ded alv\ayh, that notliing herein contained 
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shall in <any Manmr alter or alTeet any Law now in force in 
respect of the sending or Delivery of tlireatenmg Letters or 
Writings. 

IV. Ami he it enacted, That if any Person shall malidously 
publish any defamatory Libel knowing the same to lie faLe, 
every such person, being convicted thereof, shall be liable to be 
impri.soncd in the Common (hiol (»r House of Ctirrcetion for any 
Terra not excieding Two Yeaas, an 1 to pay such Fine iis the 
Court shall awaid. 

V. And 1 h) it eimctcd, That if any penson shall maliciously 
publish any defamatory Libel, ev«ry .such Peasoii, Iieiug con- 
victed thereof, sliaU he liable to Fine or I'uprihvtiiment, or iHitli, 
as the Court may award, such Impr:.s'tium‘nt not to exeeed the 
Term uf One Year. 

VI. And be it enacted, That on the Trial of any Imlictment 
or Information for a defamahtry Libel, the Defendant having 
pleaded such Plea as hcreiii-after mentioiu'd, the Truth of the 
Matters chaigwl inav bo uupiirud into, i>nt shall not amount 
to a Defence, unless it was for the Pnbln' Lenelii that the said 
Matters charged .should k' puhlWieil; and that to <>ntiiletlie 
Defendant to give PAidonee of the Trutli (tf sncli Matters 
charged as a Defence to such Indietiiieut or Iiiformatiou il .sluill 
bo necessary for the Defendant, in pie.iding to the Mid indict- 
ment or Information, to allege the Trnih of (he said M.itters 
cliarged in tlic Mannor now reiiuired in jtlead iig a rlust'lieation 
to .an Action for DeLunatioii, and furllier to allege that it was 
for the Public lieiietil that (lie .‘>aid Matters ehar-ied -'hould be 
publ].shed, and the paitieular F.iet (»r Facts by reasim whereof 
It was lor Ibe Public Peneiit (bat the sud Matteis cliarutHl 
slnuild be published, to \\bi« li I’ba tin* ITuseeutor shall he at 
Iik-rty to leply gencially, <b‘ii\in<: tiio whole tbeieot; and that 
if after such Plea the Defendant .shall be enn\ieted on such 
IndictiiK'iit <tr Inlonnation it sliall b<* cdinjieteiit to tlic Court, 
in jiioiiouiieiiig Senteiiee, to CMU.siijei wbetlier llietJnilt of tlie 
Deleiidaiil IS acgiavated oi mitigated In the .said I'le.a, and by 
tlie K\ideiiee ui\en to ju.ive itr to disjutni* the same • Pmvided 
always, that the Tiutli ol the M.itteis cliaiged in the alleged 
Lilu‘1 I’oiiiplamed ol by such liniietimiit oi Iiourinatioii .shall 
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in no case be inquired into without such Plea of Justification ; 
Provided also, that in addition to such Plea, it shall he com- 
petent to the Defendant to plead a Plea of Not G-uilty : Pro- 
vided also, that nothing in this Act contained shall take away 
or prejudice any Defence under the Plea of Not Guilty which it 
is now competent to the Defendant to make under such Plea to 
any Action or Indictment or Information for defamatory Words 
or Libel. 

YIL And be it enacted, That whensoever upon the Trial of 
any Indictment or Information for the Publication of a Libel, 
under the Plea of Not Gmlty, Evidence shall have been given 
which shall establish a presumptive Case of Publication against 
the Defendant by the Act of any other person by his Authority, 
it sLoll bo competent to such Defendant to prove that such 
Publication was made without his Authority, Consent, or 
Knowledge, and that the saiil Publication [did not arise I’rom 
Want ot due Care or Caution on his Part. 

YIII. And be it enacted, That in tbo Case ot any Indictment 
or Information by a private Prosecutor for the Publication of 
any defamatory Libel, if Judgment shall be given for the 
Defendant, he shall be entitled to lecover fiom the Prosecutor 
the Costs sustained by the said Defendant by leason of such 
Indictment or Information; and that upon a special Plea of 
Justification to such ludictment or Information, if the Issue 
be found for the Prosecutor, lie shall ho entitled tc recover 
from the Defendant the Costs sustained by the Prosecutor by 
reason of such plea, such costa so to be recovered by the Defen- 
dant or Prosecutor respectively to be taxed by the pioper 
Officer of the Court before which the said Indictment or lufor- 
mation is tried. 

IX. And be it enacted, That whemver throughout this Act, 
in describing the Plain till' or the Defeml.mt, or the Party 
affected or intended to be affected by the Offonco, Woids are 
used importing the Singular Number or the Masculine Gender 
only, yet they shall bo uudei stood to include Boveial Porsons as 
wc‘11 as one Person, and Females as well as Males, unless when 
the Nature of the Provision or the Context of the Act shall 
excludo such Construction. 
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X. And be it enacted, That this Act shall take effect from 
the First Day of Kuvmibn' next; and that iiuthing in this Act 
contained shall extend to ikotkoid, 

31 & 32 ViCT. 0. 1)1). 

An Act to assimilate the law in Ireland to the law in Etiijland 
as to costs in actions of libel (31 & 32 Viet. c. OD) : Whereas it 
is exiiedient to assimilate the law in Ireland to the law in 
England as to costs in actions of likd: Be it enacted hy the 
Queen’s Most Excellent Majesty hy and with the advice of ami 
consent of tlio Lords Spiritual and Temporal and Commons in 
this present Parliament assemhled, ami hy the authority of the 
same as follows : 

1, In all actions for libel where the jury .vhall ghe damages 
under Forty Shillings the plaintiff shall not he entitled to more 
costs than damages unless the judge before \\i om such venlict 
shall be obtained shall imineiliately afti-rwanls certify on the 
hack of the record that the libel was wdful and malicious. 

2. This Act shall not apply to Knglami and Scotland, and for 
all purposes may be cited as the LiU*! Act ( Ireland) It'tlS. 

NEWSPAPER LIBEL AM) REdlSTltATinN ACT, 1881. 

(11 A 15 Viet. cap. flO.) 

An Act to amend the Law of Xewsjtaper LiImI, ami to provide 

for the liegistiation of Xeu'-papei Piopnetor.s. 

[27 til Adijft'if, 1881.] 

Whekkxs It is expedient to aim-nd the law afteclmg civil 
actions and ciiiniiial juo.secution^ tm iicwspapei 1 i1m-1: 

And whereas it is aNo expoiiient to jinuide lor the registni- 
tion of ncwsiKiper propIietor^; 

lie it enacted by the Qiieen’.s most Excellent .Majesly, by and 
with the advice and consent of the Lords Spiriiual and Teiujioial, 
a)id Commons, in tins piesoiit Pailiament a''SoniItle<i, and hy the 
authoiity ot the same, as folhiws : 

1. In the ioii‘'tniction id this Act, unle.ss then* is anything 
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in the subject or context repugnant thereto, the several words 
and phrases herein-after mentioned shall have and include the 
meanings following ; (that is to say,) 

The word “registrar” shall mean in England the registrar 
for the time being of joint stock companies, or such person as 
the Board of Trade may for the time being authorise in that 
behalf, and in Ireland the assistant registrar for the time being 
of joint stock companies for Ireland, or such person as the 
Board of Trade may for the time being authorise in that 
behalf. 

The phrase “ registry office ” shall mean the principal office 
for the time being of the registrar in England or Ireland, as the 
case may be, or such other office as the Board of Trade may 
from time to time appoint. 

The word “newspaper” shall mean any paper containing 
public news, intelligence, or occurrences, or any remarks or 
observations therein printed for sale, and published in England 
or Ireland periodically, or in parts or numbers at intervals not 
exceeding twenty-six days between the publication of any two 
such papers, parts, or numbers. 

Also any paper printed m order to be dispersed, and made 
public weekly or oftener, or at intervals not exceeding twenty- 
six days, containing only or principally advertisements. 

The word “occupation” when applied to any person shall 
mean his trade or ibllowing, and if none, then his rank or usual 
title, as esquire, gentleman. 

The phrase “ place of residence ” shall include the street, 
square, or place where the person to whom it refers shall reside, 
and the number (if any) or other designation of the house in 
which ho shall so reside. 

The word “proprietor” shall mean and include as well the 
sole proprietor of any newspaper, as also in the case of a 
divided proprietorship the persons who, as partners or otherwise, 
represent and are responsible for any share or interest in the 
newspaper as between themselves and the ]>ersons in like 
manner representing or responsible for the other shaies or 
interests therein, and no other person. 
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2. Any report published in any nowspa^ier of tlio proceedings 
of a public meeting shall bo pruileged, if such meeting was 
lawfully convened fur a lawful purpose and oiien to the public, 
and if such report w.a.s fliir and accurate, and published without 
malice, anil if the publication of the matter complaiiu‘il of was 
for the public lienelit; provided .always, tliat the protection 
intended to bo afforded by tliis section shall not be available as 
a defence in any procmlmg, if the, plaintiff or prosecutor can 
show that the defendant has refused to insert in the newspafHT 
in which the retxirt containing the matter complaineil of 
appeared, a reasonable letter or statement of extdaiiatioii or 
contmdiction by or on lichalf of such plaintiff or itrosecutor. 

8. No cnnunal piosecutioii shall be commenced agaimst any 
proprietor, publisher, eihtor, or any per.soii n'sjton.sible tor the 
publication of a iicwsiiaper for any libel pniilished therein, 
without the writUMi fiat or nllowaiiee of the Director of Ihildio 
Pmseoiitioiis in England or Her Majesty's Attoriiey-Deneral iu 
Irelaud being first had and obtained. 

4. A court of summary jurisuietion, upm the hearing of a 
charge against a proprietor, jmhiisher, or editor, or any {lersuu 
responsible f>tr the publication of a iiewspapor, for a libel 
imblished therein, may rc<‘eive evidence as to the publication 
being for the public beiietit, and as to tliV mattens charged in 
the libel being true, and as to the report beinj, f.iir and accurate, 
and ]>ublished witiiout inalico, and as to any matter which 
under tins or any otlier .\ct, oi otlierwi.se, miglit be given in 
evidence i»y way tfi’ «li-fciire by Iho ]ioi.''nii charged «in his trial 
on nuliclint'iii, and the etniil, if of opiiiinn all'T hearing such 
evidence llnit tlnao ih a siioiig nr pmbable jiie.siiinptiun that 
the jiiiy oil the tiial would aojuit tin* iifi.Mtn ehamed, may 
dismiss the ea>e. 

6- If ac'oiiit of sninmaiy Junsdietnm n|Min the ln*:iiing of a 
cliarge aaaiii.st a prnpiifi*tr, piiblisiiei, I'diinr, oi any jKT.siai 
resiionsible for tin* piibheatinn of a nowspapiT Im a libel )iub- 
lislied therein is ot o|iimon tli.il ilinuuh llm j^•l'son eliarged is 
shown to liave Imtii guilty the libel was ot a truial elnraeter, 
and that the oflencc niav b<‘ ailc'|ii:itrly pimishrd liy urtue ot 
the jMiw'eis of this section, the cmiit dial! cause ihe marge to be 
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reduced into writing and read to the person charged, and then 
address a question to him to the following effect: “Do yon 
desiie to be tried by a jury or do you consent to the case 
being dealt with summarily?” and, if such person assents to 
the case hemg dealt with summarily, the court may summarilv 
convict him and adjudge liim to pay a fine not exceeding fifty 
pounds. 

Section twenty-seven of the Summary Jurisdiction Act, 
o<y, shall, so far as is consistent with the tenor thereof, apply 
to every such proceeding as if it were herein enacted and 
e.\tenaed to Ireland, and as if the Summary Jurisdiction Acts 
refined to instead of the Summaiy Jurisdiction 

Act, 1848. 

6. Every libel or alleged libel, and every offence under this 
Actj^shall be deemed to be an offence within and subject to the 
piovisions of the Act of the session of the twenty-second and 
twcnty-thiid years of the reign of Her present Jdajesty, chapter 
seventeen, intituled “An Act to prevent vexatious indictments 
for certain misdemeanors.” 

7 . Where, in the opinion of the Board of Trade, inconvenience 
would aiise or be caused in any case Irom the registry of the 
names of all the proprietors of the newspaper (either owing to 
minority, covertuie, absence from the United Kingdom, minute 
subdivision of sliaies, or other special circumstances), it shall be 
lawful for the Jiuard of Trade to authorise the registration of 
such newspaper in the name or names of some one or more 
it'hpoijsiblc representative proprietors.” 

8. A register of the propnetois of newspapers as defined by 
tins Act sbali be established under the superintendence of the 
registrar. 

9. It sliall bo the duty of the printers and publishers fur the 
tmiG being o( every newspaper to make or cause to bo made to 
the henistiy Office on or before the thiity-first of July one 
tliousiuid eight ImiKlred and eighty-one, and tboieafLer annually 
111 the mouth of July m every year, a return of the following 
particulais accuiding to the fScliedule A. hereunto annexed; 
that IS tu say, 
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((t.) The title of a newspaper : 

(h.) The names of all the proprietors of such newspaper 
together with their respective occupations, places of 
business (if any), and places of residence. 

10. If within the further ]^rial of one month after the time 
herein-hefore appointed for tlie making of any return as to any 
newspaper sncli return be not made, then each printer and 
publisher of such newspaper shall, on conviction thereof, be 
liable to a jicnalty not e.vceoding twenty-five pounds, and also 
to be directed by a summary order to make a return within a 
specified time. 

11. Any party to a transfer or transmission of or dealing 
witli any share of or interest in any newspaper whereby any 
person ceases to he a proprietor or any new proprietor is 
introduced may at any time make or cause to be made to the 
Registry Office a return according to the Schedule B. hert'- 
unto annexed and containing the particulars therein set forth. 

12. If any person shall knowingly <and wilfully make or 
cause to be made any return by this Act riHpiired or permitted 
to be made in which shall ho insertwl or set forth the name of 
any j-ierson a.s a proprietor of a newspa|ier who shall not be a 
proprietor thereof, or in wliich there shall be any misrepresen- 
tation, or from which there shall l)e any omission in restiect of 
any of the particulars by this Act required to Ikj coutained 
therein whereby such return shall he misleading, or if any 
proprietor of a newspaper shall knowingly and wilfully permit 
any .such return to be made which shall be misleading as 
to any of the particulars with reference to Ins own name, 
occupation, place of bu.sine.ss (if any), or place of residence, 
then and in ('very such case every such ofieiuler lu'ing eonvieted 
thereof shall he liable to a penalty not exceeding one Imndred 
pounds. 

13. It shall be tin' duty ot the legistiar and he i.s hereby 
rei|mred tbithwith to register every return made in coiilorniity 
with the iirovisions of this Act in a book to be kept for that 
pmpo.se at tiie Heci.str\ Office ;ind tallied ‘■‘‘tlie recister id’ news- 
[)aper piopiudor.s,” and all pei.sous shall he at libeity to search 
mid iJisjieet the sanl book fiom time to time diuiiig the hours of 
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business at the Eegistry Office, and any person may require a 
copy of any entry in or an extract from the book to be certified 
by the registrar or his deputy for the time being or under the 
official seal of the registrar. 

14 . There shall be paid in respect of the receipt and entry of 
returns made in conformity with the provisions of this Act, and 
for the inspection of the register of newspaper proprietors, and 
for certified copies of any entry therein, and in respect of any 
other services to be performed by the registrar, such fees (if any) 
as the Board of Trade with the approval of the Tieasury may 
direct and as they shall deem requisite to defray as well the 
additional expenses of the Registry Office caused by the pro- 
visions of this Act, as also the further remunerations and salaries 
(if any) of the registrar, and of any other persons employed 
under him in the execution of this Act, and such fees shall be 
dealt with as the Treasury may direct. 

15 . Every copy of an entry in or extract from the register of 
newspaper proprietors, purporting to be certified by the registrar 
or his deputy for the time being, or under the official seal of the 
registrar, shall be received as conclusive evidence of the contents 
of the said register of newspaper jiroprietors, so far as the same 
appear in such copy or extract without proof of the signature 
thereto or of the seal of office affixed thereto, and every such 
certified copy or extract shall in all proceedings, civil or criminal, 
be accepted as sufficient prirafi facie evidence of all the matters 
and things thereby appearing, unless and until the contrary 
thereof be shown. 

16 . All penalties under this Act may be recovered before a 
court of summary jurisdiction in manner provided by the 
Summary Jurisdiction Acts. 

Summary orders under this Act may be made by a court of 
summary jurisdiction, and enforced in manner provided by 
section thirty* four of the Summary Jurisdiction Act, 1879 ; 
and, for the purposes of this Act, that section shall bo deemed 
,to apply to Ireland in the same manner as if it were re-enacted 
in this Act. 

17 . The expression “a court of summary jurisdiction ” has in 
England tlic meanings assigned to it by the Summary Jurklic- 
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tion Act, IST^); and in Ireland means any juttice or justices of 
the peace, stipendiary or nther magistnito or magistrates, having 
jurisdiction under the Summary Jurisdiction Acts. 

The expression Summary Jurisdiction Acts'* has as regards 
U & 15 England the ineaniius assigned to it by the Summary Juris- 
Vict c. 93, tiictiou Act, 1871); and, as regards Ireland, means within the 
police district of Pnblin metroiMilis tlic Acts regulating the 
^Towera and duties of justices of the pace for such (iistnet, or 
of the police ot that district, and elsewhere in Ireland the Petty 
ScBsicns (livlaiid) Art, 1851, and any Act amending the same. 
Provisions 18- provisions as to the registratittii id' news]>aper proprie- 
as to.regia- tors contained in this Act. shall not apply to the case «if any iiews- 
tration of belongs to a joint .Mock company duly iiicorponitwl 

proprEs subject to the. provisions of the Companies Acts, 1802 

not to apply to 187P. 

to nawsjiapcr lieloiiguig to a jitittt stock eoinpany. 

25 & 26 19. Ibis Act hliall imt extend to Scotland. 

Vict c. 80, &c. Act not to e\t('nd to Scotl.unl. 

Short title. 20. This Act. may for all ]iuriio''es l»e citcil as the Newspajier 
Libel and Kegistration Act, ISHI. 

'Hie Si'iiKDvnES to wliicli this Art rrieis.- 
St’IlKDl’LK A. 

llcturn made pursiiaut to tlie Xew.spaper Libel aiul Itegistra- 
tiiiii Act, lS8l. 


'll IcM.fthc lie , I.ttlli' lilt. 

''■■I'"-"'' i",;,,;:!,.'.!'; i., 




APJPENDIX I, 


225 


SCHEDULE B. 

Eeturn made pursuant to the Newspaper Libel and Registra- 
tion Act, 1881. 


Title of 

N ewspaper. 

Names of 
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cease to be 
Proprietors. 

Names of 
persons who 
become 
Proprietors. 

Occupation 
of new 
Proprietors. 

Places of 
business (if 
any) of new 
Proprietors. 

Places of 
Eesidence of 
new 

Proprietors. 


] 

1 




The full text of 

the Act 

of 1888 

will be 

found on 


page 186. 
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APPENDIX 11. 

THE QUESTION OP rUlVILEflEO KHrOPTR. 
aiffB MOST EECENT DKOISIOX. 

uilVmtt V. Tho Oi'neral Council of Mcdiml Educnthn. 

The Court of Apix’al on Oth Julj', a very im- 

]H>rtaut case involviuj:? matters of luueb interest as to the 
privilop^es of the Press. The jiartieular p(*int raised was whether 
if a im'dieal man were struck off the ret^ister <'tf medical men hy 
tho council for any cause, and that they ]<uhlhh the fact and 
tho reasons of such withdrawal, he can have their decision re- 
heard, rcconsidored and reviewed, on application fi>r a luandanuis 
to rostoro him, or whether he can maintain an action ai;ainst 
them fur libel for such publication. The I'wurt of Ap|«*al, ibl- 
lowing and npbohbn*^ the d<eisu>n of Polhuh, 11., behi be was 
not so entitled, and the pnneiph's and reasons upon wljieb tliey 
grounded such decision deal with and admit of a]>plication to 
the. proceedings <'f all public bodies in matters of public interest. 
'I'bcy held that no grounds lay for applying for a mandamus, 
nor did an acti<»n for damages for libol lie fur tbt‘ publiealion in 
tpicstion. Ill (h-livenng tlie well-eouMthTul juilgmoiit of the 
(Vuii’l (the two holds rlustices and ( ‘i »h>ndge, ( d,), hujK's, L. J., 
remarked that, “the rc]Jort is a repnit uf prutvedin ',s wbieU 
actually touk pl.iee within tlie juiisdiction of tlie council, a 
hondjidc true rc]ior(, witlmut any sinister motive, of a matter of 
a ]mblic natuie, of jtroreedings in which the ]iuhln'aic interested, 
and in rcsjiect to whii'h tlie\ are entitled to information. Xew 
,nid impoitant bodies wen* fntiii time to tune euiisiitnted by the 
Legislature, such, foi instance, as the lanidon (’(tunty ( 'ouneil 
and otliei county councils Ihroiiglnml the eoiiiitiy, hodii-s to 
wlioin the must iiniioitant duties an* intniNted, dutii*-. in whioli 
the e(Hiniiiinity at large aie inteie'.ted. Ls it lo he* said (hat a 
hc/td Jiilr hune‘'l and a«riuate lej'uit (»t tlie jii’uceedings uf these 
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bodies is not privileged, because in the course of the proceedings 
the character or conduct of individuals is impugned ? Such a 
result would be most mischievous; it would impede the free 
action of these bodies and deprive the public of information to 
which, in our opinion, they are entitled. If the report had 
simply been a report of the fact that the plaintiff’s name had 
been erased, we cannot think it would have been contended that 
the report was not privileged. It is said, because the nature of 
the offence is stated, the privilege is lost. In our opinion the 
council were fully justified in stating the cause of the erasure. 
It might have been said it was unfair to publish part of the pro- 
ceedings only. Again, if they had ))ublished too much, this 
would not destroy the privilege ; it might be evidence of express 
malice, but it is admitted there was no such malice. It is also 
said that the privilege is lost because there has been a publica- 
tion to the public at large, to a class beyond those interested 
in the matter; hut this I have disposed o^ because, in our 
opinion, tlic public at large were interested in these proceedings, 
and their juiblication was information to which the public were 
entitled. Thcie is an American decision — Burrows v. Bdl 
(2 Gray’s Massachusetts lieports) — very similar to the present 
case, where it was held that the publication by a member of the 
Massachusetts hledical Society of a true account of the proceed- 
ings of that society in the expulsion of another member for a 
cause within Its jurisdiction was privileged. The decision is in- 
structive, and is entirely in accordance with the views we have 
expressed. In WMteley v. Adams (18 0. B. IST. S. 398) Kiie, 0. J., 
said: Sludges who have had from time to time to deal with ques- 
tions as to whetlier the occasion justified the speaking or the 
writing of defamatory matter have all felt great difficulty in 
defining what kind of social or moral duty, or what amount of 
interest, will afford a justification, but all are clear it is a question 
for the. Judge to decide.’ Tliis action is, in truth, an attempt to 
have the decision of the council reviewed by another tribunal. 
We express no o] union on that decision. It cannot be reviewed 
directly, and this attcinjit to review it indirectly cannot succeed. 
We have come to the conclusion that the publication of these 
proceedings, being true, accurate, and hondjide, privileged, and 
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that the learne<l Jiuluo was right in holding that there was no 
(iuestioa which he onglit to leave to tlic jury, and in giving 
judgineut for the defendants. The api»oal must ho dismissed, 
with costs.” 


COX'rhlMPT OE COlTiT. 

Jif II case of limit y. Chtrh\ In re O'Mitlhi/, for inihlishing a 
cause list and remarks tiu*r(H>n, referred tt> in page ‘iS, the <jues- 
tion was reviewed and decided hy the Court of Appeal on the 
IJLli July, and, in reversing the ruling of (irantham, J., Cotton, 
L.J., delivering the jiidgineiit of the Court, reinarketl that, 
“ ilc could not. quite, agree with the view of the C«»urt lx*low 
in not couhidering that this itaragmph was a contempt of Court, 
'reolnnoally it was a etuitenipl. The rule of law laid down by 
Lord Hardwioko and often acted uji>u in a case (without a 
name) rep-orted in 2 Atkyu's Kept>rts, at p. -irdt, was that there 
may ho a contempt of Court in prejutUiung the minds td the 
piddio against persona coiieerned as partU'S in causes Ix'forc 
the cause is finally heard. In his (Lord thistice Cotton’s) 
opinion, it did nuiount to a eiuitenipt t»f Court to publish any- 
thing which wus calculated to prejudha* the minds of the puhlic 
against the parties to a cause, and liis Lordship tliought that any 
one so guilty would he liable to Ik* committiHl for contempt of 
Court, and m a proper cast*, be himself wiadd nut hesitate to 
commit to i)rusi>n any one wlio s<i oftViuleil. ihit it was in 
extreme cases only that the jurisdiction to commit should In* 
exer<‘iscd. It should not be exeicisul, his Lurdsliij> thought, 
unless the observatiuns i>ublislied weie of such a t'harai'ter as to 
amount not only to a tfchmcal Cuntciuj t, hut sometliing serious 
enough to induce the Court to intJ'rfcre by coininitting for con- 
tempt. It did not follow that the Court would alwaj,s be pre- 
judiced by th(‘ obser\atnins | uhlisln d, but if they \s'eie caleiilate<l 
to j>rejudice that would be siifrumnt. I‘»ut was there an\ thing 
m those statdmiits whieli would }nejutbce the fair trial of 
the actioiiy Ills Lonlship had aliemiy cxpressul his own 
opinion on tlie subjj'ct «d’ coimnitting for eont<*ini t m the ease 
ol 'I'liC riathnj {’vmpHnif Ihrtpi/ttimut (Law Ih*]). 17 Ch. 
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Div., 49-56), and he adhered to what he then said — namely, 
that the Court should not punish for contempt unless a serious 
offence had been committed. His remarks had been approved 
of by Sir George Jessel, Master of the Bolls, and Lord 
Justice James. Not only might he refer to that case, hut he 
would also refer to the case of Clements v, Erlanger (46 
L. J. Ch., 375-383), where the late Master of the Bolls, 
Sir George Jessel, had said this : — ‘ It seems to me that this 
jurisdiction of committing for contempt, being practically 
arbitrary and unlimited, should be most jealously and carefully 
watched, and exercised, if I may say so, with the greatest reluct- 
ance and the greatest anxiety on the part of the Judges to see 
whether there is no other mode which is not open to the objec- 
tion of arbitrariness and which can be brought to bear on the 
subject. I say that a Judge should be most careful to see that 
the cause cannot be fairly prosecuted to a hearing unless this 
extreme mode of dealing with persons, brought before him on 
accusations of contempt, should be adopted.’ Those observa- 
tions he would apply and adopt as a principle. There should be 
no application mado to commit unless the thing done was of 
such a nature as to render the exercise of the jui isdiction of the 
Court necessary. In h's Lordship’s opinion, although there was 
here, technically speaking, a contempt, yet he did not think 
that there was any such interference with the conduct of the 
action as would prejudice the parties or the fair trial of the 
action. In his opinion, no such application as the present ought 
to have been made to the Court asking it to exercise its sum- 
mary jurisdiction. On that point he was unable to differ from 
the view taken by the Court below. Although this Court did 
not in any way vary what had been done by the Court below, 
yet, to show that this Court did not approve of the observations 
which had appeared in the newspaper respecting this action, no 
costs of the unsuccessful appeal would he allowed. In other 
words, the appeal would bo dismissed, but without costs.” 

Lords Justices Fry and Lopes gave judgment to the same 
elfecr (Times L. Beports, July 8, 1889). 
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ABSENCE of knowledge of contents of libel, 106 

ABUSIVE words or actionable words, 28 

ACCUBACY, what constitutes accuracy in a report, 76 

ACTOR, libelling such, case of, 37 

ACTIONS in County Court, remittal thereto, 121 

ADVERTISEMENTS, 

duty abolished, 192 

submitting libellous advertisements, 169 
whoa issued by interested party, 
when police or cautionary notices, 83 
when paid for, publisher liable, 133 
of stden property, 206 
when offering inducements to return, 206 
when of betting notices, 207 
„ jicnalties therefor, 207 

„ lotteries, &c., 208 

„ penalties therefor, 208 

„ foreign lotteries, 210 
exposing advertising frauds, 67 

„ indecent or obscene advertisements for sale, 218 

ADVOCATE, no action for any statement, 157 

adopting name of existing paper or publication, ITT 

ADMISSION, statements in paper used against publisher, 138 

ADMINISTRATION OF JUSTICE, comments thereon, 65 

AFTER dinner speech, publishing such, 83 

AGENT 

in publication, pleading name, 108 
for selling papers, responsibilities, 172 
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ALLOWING a lihellous pajxjr to be publishctl on premises, 110 

AMEEICAN case of slander, imjx)rtaut ruling, 23 

ANIMUS injuriandi, what constitutes such, 3 

ANNUAL cost of registration, 105 

ANONYMOUS writers, how proceede<l against, T 

APPEALS TO riTELlG, 
wliat are such, (15 
may h • criticised, 07 

APOLOGY, 

how pleailed, 112 

elL^t thereon of ])aymeiit into Court, 113 

validity and timeliness thereof, 113 

how it should he framed, 113 

when pleaded in mitigation, 113 

form of such a plea, 11 -I 

style and ])ositit)n of u]Htlogy in paper, llf> 

Brain well, L.rl. on subject, ild 
what a real apology should he, 1 U» 

APT UNION advertisements, 210 

APiREST’ of judgment when it can he elVeett'd, 110 

ASSIMILATION OF LAW in England anvl Irelaiol, 
as to Costs, 221 
text of Act, 221 

AUTIlOll, 

attacks on works apait fiom ] ersnu^;, 51) 
responsibilities thereof, d.". 

AU'riiOlvlTY, what general antluaity to editor means, 110 

AriCllBOLlVS deseriplion tif veihal sland r, l.‘> 

ASSOULVriOX ean publish information to mterehted persons 
117 

AlTOPNEV-GEXFllAL’S 

flat abohslu'd, ISO 

must iiientiou naim'S spoeitieally, lot; 
imist sue tor eel tain jieiialtie", ip2--.’» 

ArOITOirS report ;;ri\ ileged, LIU 
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AVERMENT in an indictment and civil action, 3 
ACTS, 

Act of 1881, text thereof, 215 
Act of 1889, text thereof, 179 
Act (Lord Camphell^s), text thereof, 211 
Act (Fox’s Act), chief provisions thereof, 94: 

APPEAL COURT, 

on a Judge’s charge, 89 
on medical registry publication, 221 
on criticism of a play, 57 
on contempt of Court, 225 
(Irish) on libellous meaning of words, 28 
„ on privileged communications, 1 il 

BANK circular issued to its shareholders, 148 

„ notes, exception from imprint Act, 193 

„ London & Co. Bank v. Henty case, 3 

BANKRUPT, meeting of creditors, 81 

BARRY, L.J., on presumptive pressmen, 152 

BAYLEY’S, J., 

definition of malice, 4 

decision as to unlawful assembly, 175 

BELIEF as affecting privilege, 151 

BETTING- notices, publishing same, law and penalties, 207 

BEST, J., on slandering and injury to character, 14 

BISHOP’S charge privileged, 148 

BILLS published and printed during election, 193 

BLASPHEMOUS LIBELS, 
what they aic, 100-102 
all {irincipal reported cases, 103 
incapacities on conviction, 102 
all pnncii>al Acts, 103 
penalties, 102 

1’>LASPHEMY, 

its legal nature and character, 103 
as dealt with by Act of 1888, 102 
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BLASPHEMOUS 

matter in ro})orts of public meeting, 103 
matter in imlictmeiit«, 103 

BLACKBURN, L.J., 

on privilege generally, 168 
on what is a privileged occanion, 155 
„ „ libel, 3 

BLACIvSTONE on inrormation for criminal libel, 10 1 

BONA FILES, matter for iiiry, 5 

BONA FIDE 

statement privileged, 150 
belief privileges, 153 

BOARD OF DIllECTOlvS, reports and eomnumications, 150 

BOARD OF GUARDIANS, report t»f its meeting, 165 

BOARD OF TRADE, registry of iu‘ws]>aper.s, ittfJ 

BOGUS advertising cases and sham do., 67 

BOWEN, L.»T., on newspapers, 172 

BEAM WELL, L.d., 
on apology, 116 

on reporting a Judge's charge, 87 

BRETT, L.J., on privilege generally, ir>;> 

BROUGHAM’S (L.), 
definition of a hbel, I 
„ remedies, 2 

BKADLAUGir, 

case <T failure of ])r(iseentioii, ls2 
„ (hseussing reiiginus truths, 102 


CAMPBELL’S, TURD, ACT, 
objections tlieret<», 108-6 
chief provisions, 7 

CAMPP>ELi;s, L., 

decision as t<t inalu'e, 35 
on rcjtoiting law ])i<tccetlmgs, 161 
(Ui public eomiueiit, 71 
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CARE and caution, no want thereof pleaded, 108 

CAPITAL and Counties Bank v. Henty case, 3 

CAMPBELL’S ACT, text thereof, 211 

CAUSE fit to be prosecuted in superior courts ? 122 

CAUTIOKARY police notices tuivileged, 83 

CAVE, J., on previous reimtation of plaintiff, 37 

CxVSE AT HEARING, 
criticism thereon, 3!) 
restraining same, 39 
news of Court of Appeal, 225 

CHARGE, Judge’s, 87 

CERTIFICAJ'E for costs when applied for, 125 

CHARACTER 

injury to such, 1 1 
given servants, 151-169 

CHxlNCERY, COURT OF, its power of restraining libels, 39 

CHRISTLVNTPY, indecent attacks thereon, legal blasphemy, 
13(5 

CHIfTY, J., on the doctrine of scienter in libel actions, 17 

CLERGYMAN, libelling or slandering him, as a\ich, 9 

CIVIL remedy insisted t)ii in libels, 2 

CITED CASES, list of, xxxi. 

CLOWN, criticising his acting, 61 

CIRCULARS issued to shareholders, 117 

COLE on inforinatinn, 7 

CIRCULAR, when privileged, 16-17 

COPYING judgments from Stubbs, loS 

COURT OF 3 LIST ICE, 
pnie(*edings reported, S!) 
lulvantiige of its proceedings being public, 90 
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COKTRADICTrON", when sent,oilVct nf refusal to piihlish, U 

COMMON LAAV PROCEDURE ACTS on inovin- arrest of 
jiuljimeiit 120 

CONTRAO'P for blasphemous purpttse, 101 
COSTS, 

follow result, 1 1 
wlien obtainable, 12 1 
follow rovsult of action, 10 

coiTirr 

make what rule it likes, 121 
duty of Jud^i^e in libel, 118 

CONSENT in criininal libel must he prove!, Idt 

CONFKvSSlONS in a tuiper as aiiiainst publhher, IdS 

COCKBlTIiN, L.C.rh, on rej>ortlu; law eases, bO 

COTTON, L.J., on CMuUunpt of Court, 225 

CONTRASTED cases of libel and slander, 1-5 

CORPORATION libelhnn: and libelled, -1 

COUR'r 

will not etnistrue words in a better sens<‘, 8 
as distinguished from jury, 1 IS 
cases on point, lit I 

COLERIDOE, L.J., 

on slanil r inuTeierinr, D> 
on ])ri\il(*m‘, 150 

OU the ground <>f law of Ivb-d, Idil 

OH when criminal prosecutitius a»e allowi'd, 155 

CONTEX'P of iir(i(‘l<‘ put in evidenei*, .“,1 

CONTEMPT OF t'OFiri', 

the dneinnr and piineiple, {(>, {? 

( Ti'ty, J., (in pnueiple, lb 
somt' ea-es itn jMiiiits, IT 
<b‘SNe|, M.R, on siibjfi't, 22fi 
Couit of ApjM'al on snbiect, 225 
J.oiii UaidWicke on suhject, 225 
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COMMENT, 

what is hiir comment, 50 
Campbcl], Lord, on the common right, 71 
matters of public interest give a riglit, 72 
upon the administt ation of justice, 65 
„ all public questions, 65 
„ a case at hearing, 39, 225 

COMPTON, J,, on public criticisms, 53 

COMPANY, newspaper is not registrable, 107 

OOPYllIGIlT ACT, 

restraining publications thereunder, 43 
first Act on subject, 192 

COPYRIGHT, 

can there be such in a newspaper, 44 
register a paper under another name, 200 
principle and duration of copyright, 227 

CONFIDENTIAL RELATIONS, 
when they exist, 147 
when exist, respecting libel, 147 

COMMUNICATIONS, 
when privileged, IIG 
the chiet class privileged, 149 
when from interested paities, 159 

OOMPx-VlUSON of reporters’ notes with published report, 165 

COUNTY COURT JUDGE, his remai'ks and utterances, 149 

COUNTY COUNCIL MEETINGS, reports of proceedings, 224 

CONSOLIDATION 
of libel actions, 178 
text of clauses of Act, 180 
eject of change, 181 

CORRUPT PRACTICES ACT, regarding newspapers and 
printers, 193 

COURTS OP JUSTICE, 
privileged, 159 

evidence tiicreat and proceedings, 159 
principle of the privilege, 161 
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COVERS, for wraj^pers round a postcil pa[)er, regulations 
therefor, 205 

CRITICISM, 

on a published boi>k, 57, 155 
what are subjects thereof, 155 
iair criticism, what it is, 155 
Blackburn on what is privileged, 155 
E.sher, L.J., on subject, 155 
Teuterden, Lord, thereon, 15() 

CRIMES ACT (Irtdand), selling a prohibited papm-, 174 

CRIMINAL INFORMATION, 
when granted, 3, 103 
by whom made, 105 
Coleridgi^ on subject, 104 
Blackstone on subject, 101 
when by private persons, 105 

CRIMINAL IMIOSECETIOXS 
under Act of I SSI, 105 
future prosecutions umler Act of Is,h-v, I,s} 

Coleridge, 0.3., on when allowable, i;‘,5 


l)Al\rAGES 

must 1 h‘ specially averred in slander, I '' 

always implied f>y law „ IS 

elTect of exeessive, 121 

etfect of a fartliing <l.a!naj:(*s, 121 

may be assess<*d in seve ral ca^es, ISl-ISS 

may be eonsolidated, I7S 

DAY, J., 

on slander of title, 21 

DEATH, libel on trade does not Mn\i\e •ie;uh, 25 

DEAD TEUSONS, 
libcllni'j, sanio, I(>3 
power ami pruuaple of restraint, In.'l 

DEEAMATDUY LI EKE, 
publ isliing sani'*, 2 1 '> 
sent to one ptuson, tr.) 
words so in then ii.ituie, S 
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DEFAMATION, 

as defined by Indian Code, 16 
penalties therefor, 16 

DEFENDANTS may be joined in libel actions, 188 

DEFENCES in libel actions, 154 

DENIAL of triith of Scripture, 136 

DEFENDANT may have judgment, 119, 120 

DEMUBREE, 

when allowable, 33 
when taken, 33 

DENMAN, LORD, on repeated libels, 105 
DEFINITION of a libel by law impossible, 1 
DESTRUCTION 

of books or pictures by magistrate’s order, 97 
text of the provisions of Act, 97 

DISTINCTION between slander and libel, 12 

DISEASE, imputing contagious, 18 

DIOTzlTING a libel, 141 

DISCRETION of Judge as to costs, 122 

DISMISSAL from service held special damage, 20 

DOCTOR, 

libelling same in private letter, 156 
charging with immorality, unskilfulness, or 
fication, 9 

DUTY recognised in communications, 146 
DRUNKENNESS no defence in slander or libel, 9 
DOUBTFUL meaning, where such, 28 


ECCLESIASTICAL matters, 61 
EDITOR, 

what he may comment upon, 63 
general authority to same, 110 


non-quali- 
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liabilities acfording to Criminal Law Oommissrioners, 115 
assuininii; the duties of an editor, 152 
Lord Cainpbeli tui duty of editors, 71 

ELECTION, 

publishimr wrouii; infnnuatkn), 104 
penalties thereb^r, 104 

EMPLOYING 

imtiust worthy persons as cditois, 110 
or iueoinpctent, <»r nu‘u of bail rupute, as editors, 1U> 

ENCLOHUlvhlS in ])osted newspapers, 205 

EKCOUli AGING b^^ letter to criininai act, 53 

EH'riUKS in register of newspapers to be evidence, 1P8 

ESHER, L.J., 

on fair comment and eriticism, 155 
„ reporting a trudge\s cl.urgt*, PO 
„ ])ublic criticism, 155 

EVIDENCE, 

where none of malice, for jury, 35 
„ <if character a<Idc.eiide, 3,7 
entries in register acceptetl as such, 1P8 

EVIL inclinations, eharging such, 0 

EXAGCEIIATICX, 
in ei iticiMu, 51 
of liinmiuge, 15 { 

EXPTjAX AVION, rcfin-al to iinseit same, lU 
EX OFFICIO infitrinatimi, bG 
EXPliESS iiuihce, when inquired into, lib 
EX PAll'l E applications for criininai libel, IS3» 
EXCESSIVE damages, 121 


EAL8E and defamatory libel, provisioiU" of Act, 213 

FALsrrv 

of a libel may be aveirtd, 3 
„ Wolds of pUa, 3 
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FANCIFUL meaning, none attaclied to words, 26 

FAIB COMMENTS, 
principle thereof, 50 
definition in Draft Digest, 50 
Compton, J., on subject, 58 
Esher, M,R., on subject, 155 
Bowen, L.J., on subject, 155 

FAIR CRITICISM, 
limits defined, 57 
to be decided by jury, 51 
if fair protected, 51 
definition by Lord Tenterden, 59 

FAIR REPORT, 

what usually means, 59 
as defined by Act of 1888, 75 
held to mean fairly correct, 89 

FAILURE to fulfil contract, special damage, 20 

FARTHING damages, effect of such a verdict, 124 

FALSE AND MISLEADING RETURNS, 
under Act, 202 

penalties, and persons responsible, 202 

FEES, regulated by Board of Trade, 202 

FITZGERALD, L.J., on reporting a Judge’s charge, 88 

FILE copies of papers to be kept, 194 

FILING newspaper returns, how done, 194 

FISHER, B.L., on a repiorted case, 48 

FIAT OF ATTORNEY-GENERAL, 
now abolhhed, 103 
must inentioii names specifically, 106 

FIELD, J., on the rights of a newspaper writer, 51 

FIT to he prosecuted, meaning thereof, 122 

FOX’S AC'r, text thereof, 94 

FORMS for registiation, how and by whom supplied, 199 
FOREIGN lotteries, notices, 209 
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FUNCTION of nowspaj^rs, Field, J., on subject, 51 
FUNCTION of newspaper us to criticism, 51 

(HNNETT case, result of verdict, (15 
G ROUNDS for moving for a new trial, 120 
“ GOOD CAUSE,’' what it means, 125 
GUAKD IANS’ meetings, when protected, ISO 
UOSSir, picking up and publishing same, lt> 

HALBRUKY, L.C., on ret>orting a Jiulge's charge, S7 
HANDWRITING comi^ared in lilnd, 15S 
HALFPENNY rate of i>o.stage, 205 
HANHBH.LS, 

imblislung same uithout imprint, 1P2 

except urns thereh), 102 

under Corrupt Practiees Act, 103 

aillxing indecent hamlbilis (*n hnardiug, 210 

giving <>b^cene or iiuleoent handbill ti> a |M*r.son, 2 1C 

recent Act on subject of indecent print, 210 

IIARDWICKI^l, L., on 0 “ntempt (»f C’ourt, 225 

HAWKINS (Pleas of CVuwn) tui unlawful meetinj:, 175 

IIKRSCIIKLL, L.U., opinion on public criticism, 52 

HUSBAND can give evidence for wife, 185 

liUBBANl) and wife as dihtinguisbed in defamation, 10 

HOUSF OF LOP.DS, 

on public <lo('uments, S2 
on a Judge’s charge, SO 

11 UDDLFS'lONF, B., on man and wife in libel, 1*J 

HJjKGAL occu{ atioiis, libelling as such, 0 
IMPOUNDING imiiiural books, U7 



INDEX. 


243 


INDECENT handbills, 210 
exhibiting same, 210 

giving same to another for posting or sale, 210 
INFORMATION upon subject, 97 

INFORMATION, 

criminal, when granted, 2 
form for same, as in Cole, 2 

IMPRINT to a paper or printed matter, 192 

IMPRISONMENT for libel, 127 

INNUENDO, meaning set upon word, 57-84 

INDICTMENT for publishing indecent books, 100 

INCAPACITIES for blasphemous libels, 102 

INJURY to character, Best, J., on subject, 14 

INSUFFICIENCY of a published apology, 110 

INTERFERING with verdict, 121 

INFORMATION supplied by societies, privileged, 147 

INJUNCTION 

restraining use of a name, 145 
„ foim thereof, 40 

„ use of letters, 

„ publication of defamatory matter, 40 

„ injurious libels, 40 

INTENTION, in criminal libel, for jury, 137 
INITIAL letters, using same, 26 
INVINCIBLE, calling a magistrate such, 32 
INTEREST, where parties have a common interest, 147 
INJURY to business, libels so calculated, 40 
INSTITUTIONS, public do., subject of comment, 73 

INTERLOCUTORY INJUNCTIONS, 
when granU'd, -11 

principle laul <lown by Cotton, L.J., 41 
when jnerogativ'o exorcised, 42 
jurisdiction of Court in such cases, 42 


II 
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INl^'ERENCE of malice, how lebutiable, 35 
INDUCING 

by advertisements persons to wa^^er or Ind, 208 
penalties therefor, 208 

INTEIIPKETATION of defamatory words, rules of, 2t> 


JESSEL, M.lt., on contempt of Court, 22t> 

JOINT 8T0CK CO., regihters newspapers, IbO 
JUDIES, 

sole judges t»f a libel, 2 

of tile lueaninu: of tin* words, 33 

before Fox's Aet, their jHtW(‘rs, 5 

responsibility in libel actions, t>5 

eileci of %’erdicls on conduct of press, 35 

decide on facts and circmnstanees of publication, 13 m'‘ 

„ fairness of reports, 133 
to be jndgi's of intention i»f publieatntn, 137 
ditermine intention in a criminal lil»el, 137 
may find a geneial venlii't, 113 
need nut be told by Judge matter is liUd or not, 113 

J UBICIAL proceedings, report thereon, 82 

J UDGMKNT OF COUDT, 
report thereof, 83 
]inl>lislimg same, 137 

JUDGE’S UIIAUGE, 

rejioit theu'ot, S3, 137 
duty desciilied by Wild**, ('.J,, 1 IS 
eoiuluet, eciuiinnls nn then iudu’ul art ton, 71 
order ncee^saiy Ibr eriminal proMrutimt, Ls.'l 

JUSTIFICATION id part <d libel, 123. 

tl UlliSDICTlGN of nuvj;i>tiatt m .Miiniiuiry eonvicli' iis, 17 ! 


KA5\ J., on ciitieisiiig pciidiiiLr east>, pj 
KhNYoX, I.OKD, 

on libri ty ut the pr. j-s, 35 
In'! aeliuns lu a veraict, t'5 
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KELLY, L.O.B., on contract for blasphemous purpose, 10 L 
KEKEWIOH, J., on interlocutory injunctions, 41 


LAW suit when concluded criticisable, 55 

LIBEL, 

no definition by statute, 1 
Lord Brougham on subject, 1 
Baron Parke on libcd, S 
L.J. Blackbinn on libel, 2 
seditious libels, 92 
blispheinous libels, 100 
general review of law, 3, 4, 5 
obscene libels, 96 
matter for jury to decide, 5 
nunedies in case of, 2-6 
wh;it constitutes offence, 3 
as distinguished Irom slander, 5-15 
criniinal libel, what may be pleaded, 7 
„ „ what Its punishment, 7 

copies of libel destroyed, 95 

LIMITATION 

in slaiuler and libel, 36 

where slander results in damage, 36 

LIMITS 

of fair criticism, 57 

„ „ Compton, J., on subject, 57 

LETTERS, 

restraining publication, 40 
princi})le of publication, 41 
sending defamatory letter, 99 

LECTURES, restraining publication of, 145 

LIBERTY OF PRESS, 

Lord Kenyon on subject, 56 

Mansfield, Lord, thereon, 95 

its historic development, 161 

Coleridge on the growth of the privilege, 16 L 

LICENSE and liberty, contrasted, 56 

LODGIMENT of money in court, effect of such, 125 
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LOT'rKEY advertiHonu'ntH illog.il, 208 
LOCIAL aiitliority, lueetingH, r<*iK>rtrt pu]>lisb<‘(!, 181) 


1\!AinUEI> WOMEN’S PROPKIiTT APT, it allVets libel 
lb ' 

MAGISTRATES’, 

reniotly for HIh'IUmI, lOI 

may tliKiniH« cawe sunnuarily, 177 

MALICE, 

dotined by Bayley, J,, 4~bM 
bow it. may be rebutted, 180 
definitiou generally, ,*VI 
bow inferenee can Ih‘ rebutted, 25 
its English and Enuieh m(*aning, 25 
its legal meiuung, 25 
ns atTecting privilege, 150“15 1 
gist ttf an action, 100 

MANSFIELD, 

ini review of seditions lilsd prosecutions, {Kt 
on liberty of the press, 15 

MATTERS of public interest, what are, t>2 

MEAKINCx 

of words for jury solely, 2tt 
us niisabie on demurrer, <>2 
must be natural meaiuug, 2'd 

MKETINCxS, 

reports wbieh an‘ ]»rotet'ted, SI 

wliicb are not pngeeted, SI 

of a seini-publie cbaraeter, 7*d 

elements in rejMtrt making it privileired, 77, 7S 

MEDICAL WORKS AND ITCTURKS, 

{iioteeted, 

lilr. Justice Steplien ttu subject, btl, 87 

MIOIBFdlSI II P of a club, ios*; thereof, lb 

MEMBFdlS OF Flin-IXDLV SdOIKTIKS, 
eonimuiiieatinns, 1 17 
trade societies, eoimumiicaleais, 1 17 
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MISDIRECTION of Judge, remedy and effect, 120 
MISTAKES in report, 84, 85 

HELLISH, J., on defamatory pamphlet and report, 164 
MITIGAITON of damages, previous verdict, 188 
MEDICAL register, striking name off, 223 
MOST, Herr, sentence for “Freiheit” article, 33 


NAME OF, NEWSPAPER, 
registered, 195 

proprietor and publisher registered, 195 
adopting an existing name when preventable, 145 

NEWSPAPER WRITER, 
liLs position as such, 51 
])roprietor, his responsibilities, 115 
Coinuiitteo of House of Lords on subject, 115 

NEWSPAPER, 

described by Bowen, L.J., 172 
duty formerly imposed, 192 
must be filed, 194 
defined to be, by law, 195, 216 
must have au imprint, 193 
their privilege in libel actions, 114 
company need not be registered, 191 
what is a supplement V 204 

NEWSPAPERS and elections, 194 

NEWSAGrENTS, their liabilities in libel, 172 

NEW TRIAL, 

wlien may be bad, 120 
on any (piostioii raised, 121 
where damages iiiadcciuate, 121 
or excessive, 121 

or where misdirection or miscarr'age, 121 
or improper reception or rejection of evidence, 120 
when a})plied for, 120 

NOTES of report compared by Judge, 165 

NOMINAL damages, effect of verdict therefor, 123 
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OBSCENE LIBEL 

books mid jiicturcs, 00 

libels defined, 00 

matter in re^un-ts, 82—108 

obscene advertisenicutH or iHisters, 210 

iudictniont for obscene libel, 182 

defimtion of obscene libel, 80 

Stephen, J., on pennissible publicatit»ns IM» 

Cockbtiru’s definition of obset‘nity, 80 

reporting obscene matters, 88 

ORPER OF IMAGLSTRATK 

destroying!; imnnvral lH>oks, ttO 
form thereof, 88 

OCCASION, 

when privileged, 151 
if not, what must be ]iroved, 150 
Colerhlge, C.J., on i»riviU*j»ed iKieasion, I5»> 
Blackburn, L.»F., „ ,, „ 155 

when privileged, malice lunst Ik* pr^vt d, ir,i> 
where exceeded, 15C 

OCCUPA'riON 

of printer must Ik* r<'gist«'r<*d, 185 
of proi)rieti*r ,, „ 187 

ORDER OF Jl-IXIE 

in clianiher^, 185-t88 
if appealftbb* from, 18 1 

ORDER XIX. <d Judieaturi* A<*t, ,‘17 

ODGER8, 1',. I,. 

defmitutii nf ‘>laotler i»f title, 21 
l>ook t»n libel, 1 1 1 

OPIXlOX of eminent c»nnis»d t-n Idbel A» f, ^ 

OMISSION from repi»its, 818 

ORItlIXAL maimseiipt, 1 1 1 


PALLKS, (Mb, 

<tn ri-msti at n 'll law, 2*>1 

on jm tj»riet« u^hij) ai.«i publieat i* iu, b'’,8 

PA PER taxes, the several iinpu-ee., pj2 
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PALL MALL GAZETTE, 

for liti'niry criticism, 6-i 
clVcct of tlie libel in subsequent ease, Oi: 

PARKES', IL, (Iclinitioii of a libel, 3 

PAMITILKT, 

as .iJstinuuisluMl from newspaper, Ifi t 
McllLh, f).y on subject, LIU 

PAYMENT INTO (M)UIIT, 
p‘norally consnlen <1, ll‘J 
when ple.ul<'<l, 1 1 1 
cumt>t l>c‘ pleaded with apohv'y, 113 
can with justitieatiou, 113 
etVect of tttu'h plea, lit 
form of pU‘U, 1 1 1 

parliament, 

rejK»rtsof pnK’cedin^H, 1U3 
uumuImms'' sjMH'rlu’S, when privilc; 4 e(l, IIM 
proceeilin^H when protected, lot) 
when rej^ortsof such are, lot) 
when they an' not, LVJ 
S{'<*eches m any house, lot) 

PARTIt’ELARS of slander nujui red, 21 

PEKSi>NAL repo'senfatives in libel action, M2 

PEUPETl'AL minuotlons, when and for what obfeii nod, L t 

PENDING trials, enth’ism or comment thert^m, -10 

PENAI/riES 

for nHH“rMd‘*trati<m, lt)H 
for publi-.idiu' iH'ttin'j; ihUum's, 2o 7 
„ „ lot tory advert iseuicut'*, 'JOH 

„ printing; a nameless paper or lM«>k, 11)2 

PEUSlSTEN'r c»>urM* of hbelltiifj;, lOo 

PERMISSIVE re-'islration under Aet of ISHI, IDS 

PHTEUES, or other w«»iUs <»f art, o! 

PLA< !AUl> of a trader, ol 

PLEADINGS, strictness of prool, 22 
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POOR LAW matters, 1(>5 
POLICE notices, 387 
POLICY of Government, 70 
POSTING convictions, 17)8 
POSTAL rej^ula'ious, 201 
POLLOCK, a, on Act of 1881, 101 
POLITICAL matters, 01 

PREVIOUS REPUTATION, 

Htrictness of ])rt)or, 22 
decision of Cavt*, d., 0t> 

PREVIOUS 

imrts of a pap(T when evidi'iiee, .’12 

libels, how proved, 181 

clause of xVct allowiuj? same to he p"4*ved, 181 
PRIVILEGE, 

what is a privileged oecasi«‘n, .“7 
Rlaokhurn, J., then-on, 188 
character of si-rvants, 
rqHJrts under Acts of 1881 and ls"-!8, 77 
communicatioiia when privile 'ed, 1 Ml 
jtrinciple rej'ulatin'^ privilege, 1 18 
Ct>Ioricl‘te, 0,rl., on subject, irs» 

PROTECTION under Indian civil e*Hle to writer.s, o2 

PROSECUTION 

for puhlishiim indecent houks, 
under Act ol 1881, Inov earned on, P.M> 
under Act of l.sS‘) l«tr exhii'ine 4 i>r puh’.i'-hin.: ind» cent 
pictures, 210 

PROI’RIKTOK OE NEWSP.VPKR, 

duties, 1 ir>, 118 

liahiliOes for au'e'itH' a«-ls 1 1»'» 

held to lie puhllsher, '-'H.”. 

PIilNTED wonis, laws n-zuIaOn i same, I'.ej 

PilOVlNOE ol' .IiaUe at a tn.U, 117 

POSTMASTEli-tiKNEllAL, lii> , i, • iohu : new; j 
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POST os\rd publication, 1*10 

POST A I* n‘p;ulalions for pa|>erH, 203 

PRIVA'nO diameter, how vindicated, 101- 

PllOSKCUTION and private action for libel, 135 

PIU^LIO niootin*:; defined by Act of 1888, 187 

POSTKlt Oil Pr.A(JAKD, 
piintin'i, 183 
exhibiting indueent, 210 

PrULK? eonipanies, nieotinj^H not prolect.ed, 150 

PltBLhSIlKlhS, imiy Ik,* tried simmiarily, 170 

PPPLK'ATPIX, 

law and eirctinmfancoK thereof, 128 
hv a HtMvant, 1 !3 
t * „ M3 

<'f p'niarUK nut made at a meetin};, 83 
hy nii^taki* <»r inadvertence, VM 
mi«h'**(tl piihlicatien, 128 
wtthniif UnusvlctUe ef pnhliaher, 1<H> 
ineauNitf I'ruvinu; puhlieatum, 128 
of libel an»l a liln UoU'. paiKT, UU 
cases of puhlieation, 128 
jnri<*.s pnTC 'utive.s tl»‘re«in, 133 
when ealeulated to disturb jHaice, 130 

priudr 

benefit, when pleaded, 213 
men, their actions ciiticisable, 82 
,, cases <ni subjeef, 82 
iiinI jtntions may be enticised, 01 
enterla.1m^en^^ „ „ 72 

(*oUt eni, nMlteiS of V 8«» 
li'Uf lit, „ 8 1 

„ win n )tleadeii, 213 
nn'elint% Mr. dnshee Meplieii tlieicon, Si 
„ ]iublie, si 

ditenment.i and repnri.-, s2 
detimtion un*h r Aet of ISSS, bs7 
|itM*r law ijUt'Ntious in ittiT i»l piibhe iuteiest, Kio 
pio.M’**t,tor, ti.it aU'li.thed, l^.'J 
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PUINTER and puhlislior sued woparately, 130 
PROOF of dociimont hi hamhvritin};, 13rt 

QUACKS and quack notices criticised, 07 
QUASI public 1 licet iiigs, 

QUASHING part of iinlictmciit, 111 


REPORTS, 

when iirivilo'Jied, 148. 
of judicial ijriicecdintjcfl, lt»l 
lirlnciplc of protection. Hit 
what a r(‘pi»rt. should he, 1»>2 
of spoi‘chcs ill Parliament, l»52 
„ outshle Parliaiiienr, KU 

„ \N hen coininuiiicat< d, 1»» 1 

„ when requesteil to piihlish, l<»i 

of public lucetin^s, 71 
of inedicivl council or public lx;»Ur.s, 
what arc not privilej^eil, 81, 
as distinguished from Ciunuieiits, .VJ 
clfect of correction or explanation, 1 1 1 


REPUTATION, 

general evidence when given, 38 
previous reputation when given in pntof, 3»7 
effect of taiiitcil reputation, 3U 


REPORTERS, 

adding to n'port of proeiM'din ppi 

„ personal mat tMr #ri h/Mdin*:N 

when re«pieste*i ti> note a deMmatory l»*J 

RKSTRAIX'r 

by injunetien, piineiplo and e.iM*-., 
ot c«tj)yri'j.lited in.it tei, h» 
a dehat e <ii dwen^Mnii, pi 
the pahlic.it. on of a circular, Id 
,, ,, 'PI 

„ „ li.ine hhd*, lO 

,, ,, i{*l t t*i fi, ! i 

the cuininnnieadon ol eiut.nn 1 17 

slaiidenjiis htateiiieiit wnt'in in p) 
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R A 1 X'r — r<mtin wd* 
libollous iiilvorlisi'inent, 

or u di'f.uuatnry Htatomeiit of claim if untrue, 30 
«tatonifnt.s calculated to injure proiKTly, 
tlio jmbiicatiou of private lectures, 14.5 

IIKUKIVIXG proof of limits of libel, 111 

UKFUMAL to iiia‘rt ai)ology, 114 

RKOISTRATION, 
text t»f Act, 220 

of newNjtaiieis, luirticulars required, 100 

previous Acts on subject, 101 

defects in Act <if 1881, Ibl 

at post otlioe, ^O'") 

lev's for iHistal registration, 205 

oblijjfatiou as to registration, 202 

HKGISTMII of judgments, 82 

UMl’KTrriGX 

of a libel, ctlevit on iutt*n«um, 

„ pris>r of malice, 35 
elVect of repetition, 15 
i*f a story, iu> <lelence, H 

RMrriJMt’ATIOX 

foiiu .unit her paper no delence, Ll>3 
<>!' a sl.iuiler a^cravates it, 83 

RKMrr'rAL to bounty G«mrt, provisit»i), 121 

RK.I Mt ’'fit )N' of improper evidenee, ellVe.t, 121 

RMQ,r HS'ri N( I (he publieation of a libel, 141 

RKlMlKSKNTA'nVH 

pr^tp^<•t"l^loj>, ItT) 
how it'gi-vtrietl, 111.*) 

I{KMl’IllIMS nj.rli t*i llhe!li<l {(USOII, 2 3-(», 7 
ilKI.lt tl‘ >rs eommumly, lihelliu'!, same, 5 
RKIiltlliiN, attacks thereon, l«H> 

KKSIDMNt 'M of proprietor registerevl, lU.") 
IlKSll>HX'r magiMratus iu Ireland, libelling stuth, 32 
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RIOT, words spokeu tending thereto, 2*1 
RIVAL editors, attacks and rejoinilors, 72 
RIGHT of publishing corrcsjumdcmv, 41 
RIGHTS in titles Ixxfks, 45 

RUMOURS not udduoible Jis evidonco <4 iilndltuis nitMiiing, IlH 
RUSSKLL, Sir C., dediaitiun, I 


SCANDALOUS libel, 151 

SCllIPTURKS, what remarks thereon are Idasphenuvis, 
SCROGGS, ,T., on newspapers, ‘J5 
SENDING intbnnatum to a ne\v.%paper, 1 IS 
SELLER 

of a libelluus Ixxdv or paper, 175 
edect uf Consolidation Act thenmn, ITd 

SETTING up type, resjxmsible therelbr, 17.', 

SEDITIOUS 
libtd, 157 

„ intention to he proved, UU 
slander, definition, 12, 1,‘J, 14 
]tnhlicuti<ui.s, what they are, b2 
intention, wiiat constitutes it, ‘,*2 
Coke’s cases, 'XI 
former cases of pmsecution, 
libel, statutaitly delined, Rd 

secuieiary sense, where words are >o defamat- v, 2*1 
SELLING 

indecent books t>r }tict tires, 
pa]i(*rs or books, 175 

tSKLRORNE, L.J., <ni meaning uf liielkeH wtTiis, II*^ 

, SLANDER, 

as flistin milled fnan iR' cl, 12. I.”>, 1 1 
as dcliufd in an Anna lean can', 21 
ot t !t!c, (Icliinii.in, 2.'{, 2i 
prouf of malice c.s'^cnt.al, 5t> 
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S0t’II*7rY papers, Mr. Justice Stephen thereon, 84 

SUSI^ICION, words conveying such, 27 

HEC^nirrY for costs, how obtained, 121 

SPKl’IAL DAMAGE, 
when indionable, 8-20 
proof ttf ullcgution thereof, 86 
resulting from words, 22 

STEPHKX, J., 

on lihelling the dead, 11 
on society gossip, 8-1 
on sediiiiuis libel, 187 

STAR CIlx\MBER on seditious libels, 92 

SlIHSCnUBKl) money subject to comment, 73 

STATIOXKUB’ UUMPANY, when established, 191 

SUMMARY 

proceedings, 176 

„ law as to such in libels, 176 

STATE 

papers and d<tcumcTits, 160, 170 
cu^es on Mibj<*ct of privilege, 170 

SII AREHt Rd)ERS" meetings, reports thereof, 81 

SHOR'rilANn writers’ notes, 160 

SPEED! IKS 

in PuiTiaim-nt, l.Vi 

at public nici'ting, 

at lufctuiti; of LMuupimics, 

when not leportcd by n'j>orter, MS 

SIZE of paper founerly n'gulated, 192 

Sd'oREX pn>peity, advertising sueii, 206 

SDIlEDrEK of Aet of 1881, copy thereof, 222 

St'lD H >L PDAUD, nu'otings thereof, 78 

SUPREME UDUilT OF AMERICA on slan-ier, 21 
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SUBSCKIBEHS to a charity, meetings thereof, 81 
SUPPLEMENT TO A NEWSPAPER, definition thereof, 204 

THREATENINO to publish a libel, 138 
TITLE 

as respecting obscene indictments, 100 
of newspaper must be reuistered, 195 
rights in title of book, 45 

TESTS to show privilege, 153 

TICKETS, advertising to sell lottery tickets, 208 

TRIAL, 

course of Judge thereat, 118 
when a new trial may be had, 120 
time to move therefor, 120 
reporting proceedings thereof, 89 ■ 

TRUTH, 

when it could be first pleaded, 7 
pleading such, 150 
as affecting privilege, 150 
receivable by magistrate, 134 

TRADE 

societies, communications, 147 
marks, libel on such, 25 
libel on trade not survive death, 25 
libelling a trade, 8 

slandering a man’s trade or calling, 8 
words spoken in connection thereto, 8 
journals, entries theiein, 167 

TRUSTEES may bring a joint action, 5 
TYPE, kind in which apology is, 116 
TREASURY, may reverse Postmaster’s decision, 205 

UNLAWFUL 
meeting, 23 

„ description of same, 174 

,, reports cf same, 174 

„ reported cases, 175 
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XJNCOBKOBORATED evidence, 67 
danger of adopting same, 67 

UNAUTHOEISBB agency, 108 

VEBDICTS, 

result in libel action, 65 
subject of proper criticism, 65 
previous verdicts referred to, 172 
effect of one for nominal damages, 122 

VISIBLE means, remittal motion, 121 

VEXATIOUS INDICTMENTS ACT, 137 

VEBBATIM report, 167 

VENDOBS of newspapers, 172 

VIZETELLY, conviction, 100 

WAGEBS, 

publishing notices thereof, 208 
penalties therefor, 208 

WANT, 

no want of caution, 214 
how pleaded, 214 

WATSON, B., on an apology, 116 
WILDE, J., on duty of Judge, 142 
WIFE, 

ctTect of Married Women’s Property Act, 10 

as against liiisbaud, 143 

libelling to a man’s wife, 1-13 

may give evidence for liushand, 185 

as distinguished in slander and libel, 19 

communicated words of imbhcation, 10 

held separate in matter of defamation, 19 

WRITERS, 

their powers and privileges, 71 
volunteer writers, 152 

WRITTEN statements and confessions, 1 12 
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WITNESS, ^ 

remarks privileged, 149 
remarks on their conduct, 167 
statements made, no action for, lob 


WOBDS, 

when actionable, 5 

no prosecution for words, 14 

five exceptions, 14 

when imputing a crime, 27 

must have connection with damage, zO 

interpreted according to their plain meaning, 26 

where not referring directly to a person, 28 

WOMAN living apart from husband, 21 

WORKING- of public institutions, 73 




